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103d  CONGRESS 
2d  Session 


H.  R.  4394 


To  provide  for  the  establishment  of  mandatory  State-operated  comprehensive 
one-call  systems  to  protect  natural  gas  and  hazardous  liquid  pipelines 
and  all  other  underground  facilities  from  being  damaged  by  any  exca- 
vations, and  for  other  purposes. 


IN  THE  HOUSE  OF  REPRESENTATIVES 

May  11,  1994 
Mr.  PALLONE  introduced  the  following  bill;  which  was  referred  jointly  to  the 
Committees  on  Public  Works  and  Transportation  and  Energy  and  Commerce 


A  BILL 

To  provide  for  the  establishment  of  mandatory-  State-oper- 
ated comprehensive  one-call  systems  to  protect  natural 
gas  and  hazardous  liquid  pipelines  and  all  other  under- 
ground facilities  from  being  damaged  by  any  excavations, 
and  for  other  purposes. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  SECTION  1.  SHORT  TITLE. 

4  This  Act  may  be  cited  as  the  "Comprehensive  One- 

5  Call  Notification  Act  of  1994". 

6  SEC.  2.  FINDINGS. 

7  The  Congress  finds  that — 
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1  (1)  since  the  1950s,  steadily  increasing  develop- 

2  ment  of  infrastructure  has  resulted  in  the  construc- 

3  tion  of  underground  facilities  throughout  the  United 

4  States,   including  natural   gas   pipelines,   hazardous 

5  liquid    pipelines,    water   pipelines,    steam   pipelines, 

6  telephone  lines,  electric  lines,  fiber  optic  lines,  cable 

7  television  lines,  sewer  pipelines,  and  dedicated  traffic 

8  control,  emergency  communication,  and  alarm  lines; 

9  (2)  these  underground  facilities  offer  a  safe  and 

10  economical  means  of  providing  essential  services  to 

1 1  the  public; 

12  (3)    the   vast    majority   of   accidents    involving 

13  these    facilities   are   caused   by   nearby   excavation, 

14  demolition,  or  tunneling  activities,  known  as  third- 

15  party  damage; 

16  (4)  accidents  resulting  from  third-party  damage 

17  present  an  unnecessary  risk  to  public  safety  and  the 

1 8  environment; 

19  (5)  costs  arising  from  third-party  damage  are 

20  ultimately  paid  by  consumers; 

21  (6)  in  the  case  of  interstate  facilities,  consumers 

22  in  one  State  may  pay  for  damages  incurred  in  an- 

23  other  State; 

24  (7)  to  prevent  third-party  damage,  the  owners 

25  of  some  underground  facilities  have  initiated  one-call 
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1  (or    "call    before    you    dig")    programs,    and    some 

2  States  have  mandated  one-call  programs,  although 

3  the  scope  and  effectiveness  of  these  programs  is  in- 

4  consistent; 

5  (8)   to   maximize  the   effectiveness   of  one-call 

6  programs,  national  standards  are  needed; 

7  (9)  these  standards  should  apply,  without  ex- 

8  ception,  to  all  excavation  near  any  underground  fa- 

9  cilities;  and 

10  (10)   these   standards   should   produce   one-call 

11  systems  which  are  simple  to  use,  with  a  single  tele- 

12  phone   number   established  which   excavators   must 

1 3  call  to  obtain  information  on  the  location  of  any  type 

14  of   underground    facility    anywhere    in    the    United 

15  States. 

16  SEC.  3.  DEFINITIONS. 

17  For  purposes  of  this  Act,  the  term — 

18  (1)    "damage"   means   any  impact   or  contact 

19  with  an  underground  facility,  its  appurtenances,  or 

20  its  protective  coating,  or  weakening  of  the  support 

21  for  the  facility  or  protective  housing,  which  requires 

22  repair; 

23  (2)  "excavation"  means  any  operation  in  which 

24  earth,    rock,    or   other   material    in   the   ground   is 

25  moved,  removed,  or  otherwise  displaced  by  means  of 

•HR  4394  IH 


4 

1  any  tools,   equipment,   or   explosive,    and   includes, 

2  without  limitation,  grading,  boring,  milling,  trench- 

3  ing,  tunneling,  scraping,  tree  and  root  removal,  cable 

4  or  pipe  plowing,  pile  driving,  wrecking,  razing,  rend- 

5  ing,  or  removing  any  structure  or  mass  material,  but 

6  shall  not  include  the  tilling  of  soil  for  agricultural 

7  purposes  to  a  depth  of  18  inches  or  less; 

8  (3)  "facility  operator"  means  any  person  who 

9  owns  or  operates  an  underground  facility,  except  for 

10  any  person  who  is  the  owner  of  real  property  where- 

11  in  are  located  underground  facilities  for  the  purpose 

12  of  furnishing  services  or  materials  only  to  himself  or 

13  occupants  of  such  property; 

14  (4)  "Secretary"  means  the  Secretary  of  Trans- 

15  portation;  and 

16  (5)   "underground  facility"   means  any  under- 

17  ground  line,  system,  or  structure  used  for  producing, 

18  gathering,  storing,  conveying,  transmitting,  or  dis- 

19  tributing  natural  gas,  hazardous  liquids,  communica- 

20  tion,     electricity,     petroleum,     petroleum    products, 

21  water,  steam,  sewerage,  or  any  other  commodities 

22  the  Secretary  determines  to  be  similar  and  appro- 

23  priate. 
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1  SEC.  4.  NATIONWIDE  DEDICATED  NUMBER. 

2  Within  1  vear  after  the  date  of  enactment  of  this  Act, 

3  the  Federal  Communications  Commission  shall  establish 

4  a  nationwide  dedicated  telephone  number  to  be  used  by 

5  local  or  regional  underground  facility  location  services, 

6  and  by  one-call  systems  established  pursuant  to  this  Act. 

7  SEC.  5.  ESTABLISHMENT  OF  STATE  ONE-CALL  SYSTEMS. 

8  (a)  Requirement. — Each  State  shall,  within  3  years 

9  after  the  date  of  enactment  of  this  Act,  establish  a  com- 

10  prehensive  statewide  one-call  notification  system,  in  ac- 

1 1  cordance  with  this  Act,  to  protect  all  underground  facili- 

12  ties  from  damage  due  to  anv  excavation. 

13  (b)  State  Sanctions  for  Nonparticipation. — 

14  The  Secretary  may  impose  a  prohibition,  applicable  to  a 

15  State  that  does  not  comply  with  subsection  (a),  on  the  ap- 

16  proval  of  any  projects  or  the  awarding  of  any  grants  under 

17  title  23,  United  States  Code,  other  than  projects  or  grants 

18  for  safety  where  the  Secretary-  determines,  based  on  acci- 

19  dent  or  other  appropriate  data  submitted  by  the  State, 

20  that  the  principal  purpose  of  the  project  is  an  improve- 

21  ment  in  safety  to  resolve  a  demonstrated  safety  problem 

22  and  likely  will  result  in  a  significant  reduction  in,  or  avoid- 

23  ance  of,  accidents. 

24  SEC.  6.  ELEMENTS  OF  SYSTEM. 

25  Each  State  one-call  system  established  under  section 

26  5(a)  shall— 
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1  (1)  have  a  designated  system  operator; 

2  (2)  operate  in  all  areas  of  the  State  containing 

3  underground  facilities; 

4  (3)  apply  to  all  excavations  and  to  all  under- 

5  ground  facility  operators,  except  as  provided  by  this 

6  Act; 

7  (4)  employ  mechanisms,  such  as  the  issuance  of 

8  excavation  or  building  permits,  to  ensure  that  the 

9  general  public,  and  in  particular  all  excavators,  are 

10  aware  of  the  one-call  telephone  number  and  the  re- 

11  quirements  and  penalties  of  the  State  system  relat- 

12  ing  to  excavations; 

13  (5)  require  that  any  person  conducting  an  exca- 

14  vation  must  contact  the  one-call  system  at  least  3 

15  business  days,  and  not  more  than  10  business  days, 

16  before  excavation  begins; 

17  (6)  receive  and  record  appropriate  information 

18  from      excavators      about      intended      excavations, 

19  including — 

20  (A)  the  name  of  the  person  contacting  the 

21  one-call  system; 

22  (B)  the  name,  address,  and  telephone  num- 

23  ber  of  the  excavator;  and 

24  (C)  the  specific  location  of  the  intended  ex- 

25  cavation,  along  with  the  starting  date  thereof 
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1  and  a  description  of  the  intended  excavation  ac- 

2  tivity; 

3  (7)  inform  excavators  of  the  identity  of  facility 

4  operators  who  will  be  notified  of  the  intended  exca- 

5  vation; 

6  (8)   inform  excavators  of  any  procedures  that 

7  the  State  has  determined  must  be  followed  when  ex- 

8  cavating; 

9  (9)  inform  facility  operators  of  any  intended  ex- 

10  cavations  that  may  be  in  the  vicinity  of  their  under- 

1 1  ground  facilities; 

12  (10)    require    facility   operators    to   locate   and 

13  mark,  in  accordance  with  standards  established  by 

14  the  State,  their  underground  facilities  in  the  vicinity 

15  of  an  intended  excavation  within  no  more  than  3 

16  business  days  after  notification  of  such  intended  ex- 

17  cavation,  and  to  supervise  such  excavation  as  nec- 

1 8  essarv: 

•/    7 

19  (11)  provide  for  penalties  and  enforcement  as 

20  described  in  section  7; 

21  (12)  maintain  records  on  each  notice  of  intent 

22  to  excavate  for  at  least  7  vears: 

%/  7 

23  (13)  establish  procedures  to  promote  the  timely 

24  acquisition  of  information  on  previously  unknown 

25  underground  facility  locations; 
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1  (14)  provide  for  an  appropriate  waiver  of  timely. 

2  compliance  with  system  requirements  in  emergency 

3  circumstances  in  which  public  safety  is  endangered, 

4  as  long  as  the  one-call  system  is  notified  at  the  earli- 

5  est  practicable  time; 

6  (15)  establish  an  appropriate  schedule  of  fees  to 

7  be  imposed  on  facility  operators  to  cover  the  costs  of 

8  establishing,  maintaining,  and  operating  the  one-call 

9  system;  and 

10  (16)  provide  an  opportunity  for  citizen  suits  to 

1 1  enforce  the  requirements  of  this  section. 

12  SEC.  7.  PENALTIES  AND  ENFORCEMENT. 

13  (a)  General  Penalties. — Each  State  one-call  sys- 

14  tern  established  under  section  5(a)  shall  provide  that  any 

15  excavator  or  facility  operator  who  violates  the  require- 

16  ments  of  the  system  shall  be  liable  for  a  civil  penalty  of 

17  not  more  than  $25,000  for  each  violation  for  each  day  that 

18  violation  persists,  except  that  the  maximum  civil  penalty 

19  shall  not  exceed  $500,000  for  any  related  series  of  viola- 

20  tions  and  the  minimum  civil  penalty  for  a  violation  shall 

21  be  not  less  than  $250. 

22  (b)  Increased  Penalties. — If  a  violation  results  in 

23  damage  to  an  underground  facility  resulting  in  death,  seri- 

24  ous  bodily  harm,  or  actual  damage  to  property  exceeding 

25  $50,000,  or  damage  to  an  underground  hazardous  liquid 
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1  pipeline  facility  resulting  in  the  release  of  more  than  50 

2  barrels  of  product,  the  penalties  may  be  increased,  and 

3  an  additional  penalty  of  imprisonment  may  be  assessed. 

4  (c)  Decreased  Penalties. — A  State  one-call  sys- 

5  tern  may  provide  for  reduced  penalties  for  a  violation,  that 

6  results  in  or  could  result  in  damage,  that  is  promptly  re- 

7  ported  by  the  violator. 

8  (d)  Injunctive  Relief. — Each  State  one-call  sys- 

9  tern  shall  provide  for  appropriate  injunctive  relief. 

10  (e)  Revocation  of  License. — Each  State  one-call 

1 1  system  shall  include  procedures  for  the  revocation  of  a  li- 

12  cense  or  permit  to  do  business  of  any  excavator  deter- 

13  mined  to  be  a  habitual  violator  of  the  requirements  of  the 

14  system. 

15  (f)  Immediate  Citation  of  Violations. — A  State 

16  one-call  system  may  include  procedures  for  issuing  a  cita- 

17  tion  of  violation  at  the  site  and  time  of  the  violation. 

1 8  SEC.  8.  department  of  transportation. 

19  (a)    Coordination   With    Other    Responsibil- 

20  ities. — The  Secretary  shall  coordinate  the  implementa- 

21  tion  of  this  Act  with  the  implementation  of  the  Natural 

22  Gas  Pipeline  Safety  Act  of  1968  and  the  Hazardous  Liq- 

23  uid  Pipeline  Safety  Act  of  1979. 

24  (b)  Model  Program. — Within  1  year  after  the  date 

25  of  enactment  of  this  Act,  the  Office  of  Pipeline  Safety  of 
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1  the  Department  of  Transportation  shall  draft  and  make 

2  available  to  States  a  model  one-call  system  program,  along 

3  with  such  additional  guidance  as  the  Secretary  considers 

4  appropriate,  to  assist  the  States  in  complying  with  this 

5  Act.  Such  model  program  may  be  amended  in  response 

6  to  reports  submitted  by  the  States  pursuant  to  section  10. 

7  (c)  Public  Education. — The  Secretary  shall  de- 

8  velop  public  service  announcements  to  be  broadcast  or 

9  published  to  educate  the  public  about  one-call  notification 

10  systems,  including  the  national  phone  number. 

1 1  SEC.  9.  ALTERNATE  FORM  OF  SYSTEM. 

12  A  State  that  wishes  to  establish  or  maintain  a  one- 

13  call  system  that  differs  from  the  requirements  of  this  Act 

14  may  petition  the  Secretary  for  approval  of  such  system. 

15  The   Secretary  shall   approve   such   a  petition  within   1 

16  month  after  receipt  of  the  petition,  if  the  proposed  system 

17  is  at  least  as  protective  of  the  public  health  and  safety 

18  as  a  system  described  in  this  Act.  The  Secretary  shall  in- 

19  form  a  State  of  the  reasons  for  the  denial  of  a  petition 

20  under  this  section. 

21  SEC.  10.  STATE  REPORTS. 

22  Within  54  months  after  the  date  of  enactment  of  this 

23  Act,  and  annually  thereafter  each  State  shall  report  to 

24  Congress  and  the  Office  of  Pipeline  Safety  of  the  Depart- 

25  ment  of  Transportation  on  the  status  of  their  one-call  no- 
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1  tification  system  and  its  requirements.  The  report  shall 

2  contain  data  on  the  operation  and  effectiveness  of  the  one- 

3  call  system  including — 

4  (1)  the  status  of  its  law  establishing  the  one- 

5  call  system; 

6  (2)  the  number  of  notification  requests  received 

7  annually; 

8  (3)  the  effectiveness  of  the  method  of  under- 

9  ground  facility  marking  required; 

10  (4)  the  degree  of  excavator  compliance; 

11  (5)  the  number  of  incidents  where  underground 

12  facilities  were  damaged  and  the  type  of  damage  to 

13  such  facilities; 

14  (6)  the  number  of  deaths  and  injuries  and  the 

15  estimate    amount    of  property   loss    resulting   from 

16  damage  to  underground  facilities; 

17  (7)  the  extent  to  which  all  underground  facili- 

18  ties  participate;  and 

19  (8)  any  other  relevant  information. 

o 
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THE  COMPREHENSIVE  ONE-CALL 
NOTIFICATION  ACT  OF  1994 


thursday,  september  22,  1994 

House  of  Representatives, 
Subcommittee  on  Surface  Transportation, 
Committee  on  Public  Works  and  Transportation, 

Washington,  DC. 

The  subcommittee  met,  pursuant  to  call,  at  10:11  a.m.,  in  room 
2167,  Rayburn  House  Office  Building,  Hon.  Nick  Joe  Rahall  II 
(chairman  of  the  subcommittee)  presiding. 

Mr.  Rahall.  The  subcommittee  will  come  to  order. 

The  Subcommittee  on  Surface  Transportation  is  meeting  today  to 
hold  a  hearing  on  H.R.  4394,  the  Comprehensive  One-Call  Notifica- 
tion Act  of  1994,  introduced  by  our  colleague,  Representative  Frank 
Pallone  of  New  Jersey. 

The  purpose  of  this  bill  is  to  advance  the  establishment  of  uni- 
form and  comprehensive  one-call  systems  among  the  states  through 
which  excavators  can  be  appraised  of  the  location  of  underground 
facilities  such  as  natural  gas  pipelines. 

The  Committee  on  Energy  and  Commerce,  which  shares  jurisdic- 
tion over  H.R.  4394,  has  ordered  the  bill  reported  with  an  amend- 
ment in  the  nature  of  a  substitute.  While  this  substitute  fine  tuned 
the  introduced  version  of  the  bill,  it  raised  other  concerns  which  I 
understand  are  currently  being  worked  out  by  the  two  committees 
of  jurisdiction,  with  input  from  interested  parties. 

I  do  not  anticipate  there  being  any  problems  in  this  endeavor 
and  have  scheduled  a  subcommittee  markup  next  Tuesday  with  full 
committee  consideration  the  following  day. 

With  that,  I  will  be  glad  to  recognize  our  Ranking  Minority  Mem- 
ber, Mr.  Petri. 

Mr.  Petri.  Thank  you,  Mr.  Chairman. 

As  you  have  noted,  we  are  meeting  this  morning  to  receive  testi- 
mony on  H.R.  4394,  the  Comprehensive  One-Call  Notification  Act. 
The  intent  of  this  legislation  is  to  encourage  the  establishment  in 
all  States  of  comprehensive  one-call  systems  so  that  excavators  can 
call  one  convenient  telephone  number  in  order  to  determine  the  lo- 
cation of  underground  facilities  prior  to  digging. 

In  this  way,  accidents  can  be  prevented  from  occurring,  some  of 
which  result  in  the  loss  of  human  lives,  damage  to  property,  harm 
to  the  environment,  and  expensive  repairs  for  the  operator.  Pipe- 
lines carrying  natural  gas  and  hazardous  liquids  are  of  particular 
concern. 

Currently  49  states  have  some  type  of  one-call  system  in  place. 
This  legislation  will  encourage  States  to  provide  comprehensive 
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coverage,  and  to  include  certain  elements  in  the  program  to  im- 
prove its  effectiveness. 

Over  the  years,  we  have  seen  that  most  accidents  are  caused  by 
third-party  damage.  Looking  at  natural  gas  pipelines  only,  even 
though  over  4  million  locate  requests  are  received  nationwide, 
about  40,000  incidents  of  third-party  damage  still  occur  each  year. 
In  almost  one  half  of  those  cases,  the  excavator  did  not  inquire  as 
to  the  location  of  underground  pipelines. 

Fortunately,  the  vast  majority  of  these  incidents  do  not  result  in 
loss  of  life  or  significant  damage  but  cost  to  operators  from  third- 
party  damage  can  be  high,  over  $17  million  last  year  from  natural 
gas  companies  alone. 

Certainly,  it  makes  sense  to  take  relatively  simple  steps  to  pre- 
vent these  accidents  from  occurring  in  the  first  place. 

Mr.  Chairman,  I  join  you  in  welcoming  our  witnesses  today,  in- 
cluding Dr.  Sharma,  who  I  understand  will  be  officially  sworn  in 
this  afternoon  as  the  Administrator  of  the  Research  and  Special 
Programs  Administration  at  the  Department  of  Transportation. 

I  also  would  like  to  commend  two  of  our  colleagues  from  New 
Jersey — Congressman  Pallone,  a  former  member  of  this  committee, 
and  Congressman  Franks,  a  current  member  of  this  committee — 
for  diligently  pursuing  this  legislation.  We  all  remember  the  tragic 
pipeline  accident  which  occurred  in  Mr.  Pallone's  district  last 
March  and  which  renewed  interest  in  this  issue.  And  we  are  happy 
that  you  are  pressing  forward  with  it.  Thank  you  for  being  here 
today. 

Mr.  Rahall.  The  Chair  asks  unanimous  consent  to  insert  in  the 
record  the  opening  statement  by  a  Member  of  the  Subcommittee, 
Representative  Greg  Laughlin,  in  support  of  H.R.  4394.  Without 
objection,  it  will  be  made  a  part  of  the  record. 

[Mr.  Laughlin's  prepared  statement  follows:] 

Prepared  Statement  of  Greg  Laughlin 

Mr.  Chairman  and  members  of  the  Committee,  I  am  happy  to  be  here  today  to 
speak  in  support  of  the  Comprehensive  One-Call  Notification  Act. 

The  primary  responsibility  of  this  legislation  is  gas  pipeline  safety. 

I  know  that  I  do  not  have  to  remind  anyone  of  the  natural  gas  pipeline  rupture 
in  New  Jersey  which  caused  an  explosion  so  massive  that  it  destroyed  eight  apart- 
ment buildings  and  injured  many  people. 

I  wonder  how  many  deaths  and  millions  of  dollars  worth  of  damage  might  have 
been  prevented  if  this  legislation  had  been  enacted  sooner. 

According  to  the  U.S.  Department  of  Transportation,  50  percent  of  all  ruptures 
in  gas  pipelines  are  due  to  what  is  termed  as  outside  force  damage. 

The  target  of  this  legislation  is  to  prevent  outside  force  damage. 

I  support  this  legislation  because  it  protects  the  safety  of  the  public  and  secures 
investments  made  on  utility  lines. 

It  all  boils  down  to  allowing  a  person  to  make  one  phone  call  to  be  sure  that  all 
underground  facilities  are  marked  and  the  caller's  safety,  the  safety  of  workers  on 
the  site,  and  the  safety  of  the  public  are  assured. 

Thank  you. 

[Mr.  Costello's  prepared  statement  follows:] 

Prepared  Statement  of  Congressman  Jerry  F.  Costello 

Mr.  Chairman,  I  want  to  thank  you  for  calling  today's  hearing  on  the  critical  issue 
of  pipeline  safety.  I  appreciate  your  leadership  on  this  and  other  important  issues. 

We  will  specifically  examine  H.R.  4394,  the  Comprehensive  One-Call  Notification 
Act.  This  legislation  would  establish  a  one-call  notification  system  allowing  exca- 
vators and  others  to  simply  make  one  telephone  call  before  digging  to  ensure  the 


safety  of  their  dig.  In  Illinois,  the  one-call  system  is  already  existing  and  I  know 
that  it  works  very  well.  Funded  primarily  by  the  pipeline  companies,  all  states 
should  establish  such  a  system  to  maximize  safety  and  minimize  risk. 

I  look  forward  to  hearing  from  the  witnesses  who  will  testify  today.  Your  testi- 
mony is  support  of  this  legislation  will  indicate  its  importance  and  its  widespread 
support  among  the  pipeline  companies  to  place  this  public  safety  requirement  on 
themselves.  I  am  also  interested  in  the  testimony  of  the  National  Governors  Associa- 
tion to  learn  if  the  states  are  supportive  of  this  effort. 

Again,  Mr.  Chairman,  thank  you  for  calling  this  important  hearing. 

Mr.  Rahall.  It  is  our  honor  to  hear  from  two  of  our  colleagues, 
who  will  be  testifying  as  a  panel.  As  our  Ranking  Member  men- 
tioned, Representative  Pallone  had  an  accident  occur  in  his  district 
and  he  knows  firsthand  the  need  for  such  a  notification  system. 

I  commend  him  as  well  as  our  distinguished  colleague,  Rep- 
resentative Franks  from  New  Jersey,  for  their  lead  on  this  issue. 
I  will  be  glad  to  recognize  you,  Frank,  for  your  testimony. 

TESTIMONY  OF  HON.  FRANK  PALLONE,  JR.,  A  REPRESENTA- 
TIVE IN  CONGRESS  FROM  NEW  JERSEY;  AND  HON.  BOB 
FRANKS,  A  REPRESENTAITVE  IN  CONGRESS  FROM  NEW  JER- 
SEY 

Mr.  Pallone.  Thank  you,  Mr.  Chairman.  And  I  do  appreciate  the 
fact  that  you  are  expediting  this  legislation.  I  know  that  there  is 
limited  time  in  this  Congress  and  so  the  fact  that  this  is  moving 
is  really  important  to  me  as  well  as  to  my  colleague,  Bob  Franks. 

It  is  really  great  to  be  for  the  Public  Works  Committee  again.  As 
was  mentioned,  I  was  a  member  of  the  committee  and  it  is  a  pleas- 
ure to  be  back  here  and  see  so  many  friends  again.  As  you  men- 
tioned the  accident,  it  did  take  place  in  my  district,  but  I  guess  I 
should  mention  that  Edison  township  where  the  explosion  took 
place  is  shared  between  myself  and  Congressman  Franks.  So  even 
though  the  actual  explosion  and  most  of  the  immediate  devastation 
took  place  in  my  district,  it  was  really  a  short  walk,  really,  to  the 
area  that  Bob  Franks  represents. 

We  are  here,  basically  to  talk  about  H.R.  4394,  which  is  the  Com- 
prehensive One-Call  Notification  Act.  And  as  I  said  before,  my  mes- 
sage is,  please  let  us  work  together  to  bring  in  legislation  to  the 
Floor  for  a  vote  in  the  limited  time  that  we  have. 

The  concept  of  one-call  systems  has  been  around  for  at  least  30 
years  but  we  have  never  come  as  close  to  passing  comprehensive 
legislation  as  we  are  today.  Many  of  you  recall  the  explosion  that 
occurred  in  Edison  last  March.  The  ruptured  line  sent  out  a  fireball 
that  was  seen  as  far  away  as  Pennsylvania  and  New  York,  and  the 
blast  leveled  five  apartment  buildings  leaving  hundreds  of  people 
homeless.  It  was  amazing  the  next  day  when  I  was  there  to  see  the 
devastation.  It  really  looked  like  a  nuclear  bomb,  is  perhaps  the 
only  way  to  describe  it. 

We  were,  however,  fortunate  in  that  the  explosion  could  have  re- 
sulted in  tremendous  loss  of  life.  Tragically,  and  unfortunately,  one 
woman  did  die  of  a  heart  attack  that  night  that  was  fleeing  the 
Durham  Woods  Apartment  Complex,  but  all  the  other  people  man- 
aged to  escape. 

And  it  was  a  heroic  situation  because  many  of  the  people  helped 
each  other,  including  the  disabled  and  the  handicapped,  get  away 


before  the  fireball  and  the  smoke  and  everything  else  arrived  and 
would  have  killed  people. 

The  magnitude,  though,  of  the  explosion,  the  photographs  dem- 
onstrate the  damage  that  can  occur  in  any  community  when  a  pipe- 
line rupture  occurs.  If  we  fail  to  act  now,  I  am  afraid  that  we  are 
going  to  have  to  wait  for  another  accident,  perhaps  with  more  fa- 
talities before  another  one-call  bill  is  acted  upon.  And  many  times 
we  don't  act  until  a  tragedy  makes  it  apparent  that  some  legisla- 
tive remedy  is  needed.  I  am  afraid  if  the  accident  moves  into  mem- 
ory, we  will  move  on  to  other  issues  which  have  gathered  more  at- 
tention. 

Initial  reports  from  the  Edison  accident  investigation — and  we 
are  continuing  to  get  these  reports — but  most  of  the  evidence  so  far 
indicates  that,  like  most  pipeline  accidents,  this  one  was  caused  by 
third-party  damage.  Oftentimes,  excavators  do  not  know  what  lies 
buried  beneath  their  work  site  and  this  ignorance  can  lead  to  ex- 
pensive and  fatal  consequences. 

My  bill  proposes  a  simple  solution  to  this  problem.  Before  exca- 
vators begin  digging,  they  call  a  central  phone  number  to  learn 
whether  there  are  any  underground  facilities  at  the  excavation  site. 
Facility  operators,  once  notified,  must  come  to  the  site  to  mark  the 
lines  and  these  simple  measures,  I  believe,  can  save  lives  and  pre- 
vent damage. 

I  believe  there  is  a  need  for  legislation  on  the  Federal  level.  Some 
of  you  may  ask  or  others  have  asked  in  previous  committee  hear- 
ings, since  most  States  have  one-call  systems,  why  do  we  need  a 
Federal  bill? 

It  is  true  that  almost  every  State  has  some  kind  of  one-call  sys- 
tem, but  many  of  these  are  inadequate.  Some  that  allow  for  exemp- 
tions for  excavators  fail  to  cover  underground  facilities  or  have 
complex  enforcement  measures.  My  bill  will  require  mandatory 
participation  for  all  excavators  and  facility  operators  ensuring  that 
excavation  will  be  performed  safely.  And  I  think  without  manda- 
tory participation,  there  is  no  insurance  that  excavators  will  be 
digging  in  a  safe  place. 

And  lastly,  the  legislation  calls  for  immediate  citation  for  viola- 
tions. These  citations,  which  can  be  written  on  the  spot  like  traffic 
tickets,  are  a  swift  means  of  enforcement,  that  will  show  violators 
that  failing  to  call  or  mark  is  serious  and  costly. 

I  appreciate  the  help  of  my  colleague  who,  as  you  know,  is  a  co- 
sponsor  of  the  bill  and  has  worked  hard  with  me  on  it,  Mr.  Franks, 
as  well  as  all  of  you,  as  we  try  to  move  this  forward  in  the  next 
few  weeks. 

Mr.  Rahall.  Thank  you,  Frank. 

Mr.  Franks.  Mr.  Chairman,  thank  you  very  much  for  allowing 
this  bill  to  be  the  subject  of  a  public  hearing  today. 

Let  me  indicate  for  those  who  might  not  have  seen  the  pictures 
in  the  national  news  magazines  or  the  network  television  coverage, 
that  the  closest  analogy  that  I  heard  was  that  this  looked  more  like 
a  nuclear  explosion  in  terms  of  the  devastation  that  it  wrought 
over  the  eight  buildings  that  it  wiped  out  than  any  other  type  of 
natural  disaster  anyone  had  seen. 

The  residents  of  Durham  Woods  were  extremely  fortunate  to 
have  escaped  with  their  lives.  However,  the  more  than  500  people 


who  have  died  due  to  natural  gas  pipeline  accidents  since  1970 
have  not  been  as  lucky.  I  believe  that  greater  precautions  must  be 
taken  to  prevent  another  Durham  Woods-type  disaster. 

One  important  step  that  the  Congress  can  take  immediately  is 
to  act  on  the  one-call  notification  bill  that  Mr.  Pallone  has  intro- 
duced and  I  have  cosponsored.  H.R.  4394  represents  what  I  believe 
is  a  reasonable  framework  to  make  sure  that,  before  any  digging 
is  commenced,  the  excavator  will  know  precisely  what  lies  below 
the  ground. 

Since  half  of  all  accidents  are  attributable  to  third-party  damage, 
a  national  one-call  law  could  prevent  many  otherwise  preventable 
disasters. 

I  would  like  to  bring  my  colleagues'  attention  to  some  legislation 
that  I  have  introduced  concerning  this  important  issue.  That  legis- 
lation would  do  four  things.  First,  my  bill  would  increase  civil  pen- 
alties for  anyone  violating  Federal  pipeline  safety  standards. 

Second,  my  bill  would  increase  inspections  of  natural  gas  pipe- 
lines. Third,  my  bill  would  make  it  a  Federal  crime  to  damage  a 
natural  gas  pipeline  and  not  report  the  damage  quickly.  And 
fourth,  my  bill  would  conduct  an  assessment  of  the  risks  to  public 
safety  and  the  environment  posed  by  natural  gas  pipelines. 

I  believe  that  my  bill,  along  with  other  legislation  introduced  by 
Congressman  Pallone,  could  present  a  useful  starting  point  to  re- 
visit the  Natural  Gas  Pipeline  Safety  Act  of  1968. 

Since  this  subcommittee  shares  jurisdiction  over  pipeline  safety 
with  the  House  Energy  and  Power  Subcommittee,  I  look  forward  to 
Congress'  consideration  of  that  legislation  when  the  NGPSA  is  re- 
authorized next  year. 

Mr.  Chairman,  it  is  clear  that  legislative  changes  need  to  be 
made  in  order  to  better  protect  the  millions  of  Americans  who  live 
and  work  near  these  natural  gas  pipelines.  In  my  home  State, 
which  has  for  a  number  of  years  had  a  reasonably  effective  vol- 
untary one-call  system,  legislation  is  expected  to  be  signed  next 
week  by  Governor  Whitman  that  would  cause  the  system  to  be  a 
mandatory  system. 

One-call  notification  legislation,  however,  needs  to  be  encouraged 
on  a  national  and  uniform  basis  if  at  all  possible.  I  think  Congress- 
man Pallone's  legislation  is  an  enormous  step  forward  and  I  look 
forward  to  working  with  him  to  secure  passage. 

Thank  you,  Mr.  Chairman. 

Mr.  Rahall.  Thank  you,  Bob.  The  Chair  now  recognizes  the  dis- 
tinguished Chairman  of  the  full  committee. 

The  Chair.  Thank  you  very  much,  Mr.  Chairman.  I  appreciate 
your  leadership,  as  well  as  that  of  Mr.  Petri's  in  holding  these 
hearings.  And  I  would  like  to  thank  our  colleague,  former  colleague 
on  our  committee — that  is  all  right.  Frank,  I  will  forgive  you  for 
leaving  our  committee,  but  we  will  call  it  the  Franks  bill. 

But  in  any  event,  I  want  to  thank  you,  Frank,  for  your  leader- 
ship as  well  as  Senator  Bradley  on  this,  with  our  colleague  Bob 
Franks  who  is  a  cosponsor  of  H.R.  4394. 

Without  a  doubt,  this  is  one  of  those  bills  that  is  important, 
given  the  devastating  pipeline  accident  that  occurred  in  your  dis- 
trict in  March  1994.  So  we  recognize  the  importance  of  this.  We 
also  know  the  history  of  what  is  behind  this  bill. 


I  also  want  to  welcome  Dr.  Sharma,  whom  all  of  you  know  as  the 
administrator  of  RSPA  who  is  here  today  as  well  as  George  Tenley, 
Associate  Administrator  for  Pipeline  Safety  who  will  be  testifying. 

Dr.  Sharma  is — I  don't  want  to  say  an  old  friend.  He  is  an  ac- 
quaintance of  long-standing.  And  his  home  is  probably  about, 
maybe,  6  miles,  7  miles  from  mine.  And  so  I  have  known  Dave  for 
a  long  time. 

And  today  is  the  official  swearing  in,  although  he  has  been — he 
has  already  taken  the  oath.  But  I  guess  later  this  afternoon,  will 
be  his  swearing  in  ceremony.  So  I  know  that  he  has  already  been 
on  the  job  and  we  look  forward  to  that  ceremony  this  afternoon. 

I  also  want  to  take  this  opportunity  to  thank  Mr.  Martin  from 
the  National  Governors'  Association  as  well  as  all  the  other  wit- 
nesses who  will  be  testifying  at  this  important  hearing  today. 

Our  Public  Works  and  Transportation  Committee  has,  for  a  long 
time,  supported  the  worthiness  of  the  concept  for  one-call  notifica- 
tion programs  and  in  fact  mandated  in  the  1988  Pipeline  Safety 
Reauthorization  Act  that  the  Secretary  establish  minimum  Federal 
requirements  for  State  one-call  programs  to  meet. 

Now,  the  requirements  are  applicable  to  excavations  in  the  vicin- 
ity of  pipelines.  This  legislation,  however,  was  limited  only  to  pipe- 
lines and  did  not  apply  to  other  underground  facilities.  It  has  been 
long-known  that  third-party  damage  is  the  primary  cause  of  pipe- 
line failures.  And  the  legislation  before  us  today  appears  to  make 
a  significant  inroad  into  rectifying  this  situation  which  should  cer- 
tainly enhance  the  safety  of  all  underground  facilities  and  their  op- 
erations. 

So,  I  want  to  thank  all  of  the  witnesses  who  are  going  to  be  here 
today,  as  well  as  looking  in  order  to  hearing  their  testimony  so  that 
we  will  be  able  to  be  in  the  position  to  move  forward  H.R.  4394, 
the  Pallone/Franks  bill. 

Thank  you  very  much  Mr.  Chairman. 

Mr.  Rahall.  Mr.  Petri. 

Mr.  PETRI.  Thank  you  for  your  testimony.  And  I  guess  we  are  all 
aware  of  the  new  technology  that  is  rolling  out  in  transportation 
so  that  before  long,  if  you  can't  already,  you  will  be  able  to  push 
a  button  on  your  car  dashboard  and  it  will  tell  you  where  you  are 
and  you  can  get  a  road  map  to  tell  you  where  you  want  to  go.  And 
it  is  already  done  for  trucks  and  ships  and  planes  to  some  extent. 

A  massive  investment  is  going  forward  in  our  country,  and 
around  the  world,  in  putting  the  location  of  wires  and  underground 
structures,  all  sorts  of  investments  into  similar  computers  so  that 
this  one-call  system  will  become  increasingly  effective  as  that  is 
rolled  out. 

It  is  one  thing  to  call  one  number.  It  is  not  sometimes  so  simple 
for  the  people  in  the  State  office  to  figure  out  and  be  able  to  re- 
spond in  a  timely  fashion.  And  a  lot  of  research  firms  are  getting 
contracts  to  get  this  information.  It  is  a  big  up-front  capital  invest- 
ment for  a  city  or  local  unit  government  or  a  State,  but  once  it  is 
there,  it  saves  everybody  a  lot  of  money  and  the  cost  of  doing  busi- 
ness and  making  changes  within  that  geographic  area. 

I  think  you  are  at  the  cutting  edge  of  technology,  and  I  commend 
you  for  your  initiative. 

Mr.  Pallone.  Thanks.  I  appreciate  it. 


Mr.  Rahall.  The  Chair  recognizes  the  gentlelady  from  Missouri, 
Ms.  Danner. 

Ms.  DANNER.  Mr.  Chairman,  I  have  no  statement,  thank  you. 

Mr.  Rahall.  The  Chair  again  recognizes  the  full  committee 
Chairman,  Mr.  Mineta. 

The  Chair.  Thank  you. 

Let  me  just  ask,  Frank,  I  think  we  will  probably  hear  later  on, 
but  maybe  if  you  have  the  information,  do  you  have  a  breakdown 
of  the  number  of  accidents  that  occur  by  pipeline,  oil  pipeline,  cable 
TV,  or  municipal  sewage  lines  or  other  kinds  of  water  lines  that 
might  have  occurred? 

Mr.  Pallone.  No,  I  don't  have  it,  Mr.  Chairman. 

The  Chair.  Let  me  just  ask  another  general  question.  In  terms 
of  any  opposition  to  this  bill,  do  you  know  what  kinds  or  groups 
there  might  be  out  there? 

Mr.  Pallone.  No,  just  the  opposite.  I  mean,  in  fact,  from  the 
very  beginning,  all  the  industry  groups  were  for  cooperative.  And 
in  fact  most  of  the  industry  groups  have  been  looking  for  some  sort 
of  national  one-call  system  for  a  long  time. 

We  had  some  kinks,  if  you  will,  in  the  law  in  the  sense  that  we — 
you  know,  that  we  wanted  to  make  sure  that  what  we  did  was  not 
going  to  negatively  impact  what  States  already  had.  But  I  mean 
the  way  the  legislation  is  phrased,  it  basically  allows  the  States 
that  do  have  one-call  systems  to  basically  build  upon  what  they 
have.  And  if  it  is  completely  mandatory  and  meets  all  the  essential 
recommendations,  they  would  just  leave  in  place  what  they  have  or 
they  could  obtain  a  grant,  you  know,  to  improve  it  somehow. 

So  I  really  haven't,  at  this  point.  If  any,  I  would  say  that  the 
groups  that  you  might  think  wouldn't  like  it,  the  industry  groups, 
have  been  the  most  supportive. 

The  Chair.  And  I  have  met  with  them  and  you  are  absolutely 
right.  The  industry  groups,  INGAA,  AGA  and  others  are  very  sup- 
portive of  this.  The  National  Governors'  Association  is  here,  but  I 
am  just  wondering  if  some  of  the  other  groups,  U.S.  Conference  of 
Mayors,  any  others  have 

Mr.  Pallone.  No.  The  only  other  thing  that  came  up,  and  I 
thought  Mr.  Petri  was  getting  at  it,  was  the  idea  of  how  you  would 
implement  the  nationwide  number  or  whatever.  And  we  basically 
leave  that  up  to  the  Secretary.  Because  as  you  said,  Mr.  Petri,  the 
technology  is  such  there  may  be  a  better  way  of  doing  it. 

I  naturally  think  of  a  1-800  number,  but  we  may  not  do  it  that 
way.  There  may  be  a  more  effective  number  that  taps  you  into  a 
State  number. 

The  Chair.  Last  week  I  happened  to  follow  a  truck  that  said  call 
Miss  Utility,  1-800. 

Mr.  Pallone.  There  are  a  lot  of  them  around,  but  they  are  a  lit- 
tle on  the  sexist  side.  You  have  to  watch  out. 

The  Chair.  This  one  might  have  been  PC.  Thank  you  very  much. 

Mr.  Rahall.  Thank  you,  Frank.  Thank  you,  Bob.  I  appreciate  it. 

Mr.  Pallone.  Thank  you. 

Mr.  Franks.  Thank  you. 

Mr.  Rahall.  Our  next  witness  is  Dr.  D.K.  Sharma,  Adminis- 
trator of  the  Research  and  Special  Programs  Administration,  and 
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he  will  be  testifying  on  behalf  of  DOT.  He  is  accompanied  by 
George  Tenley,  Jr.,  the  Associate  Administrator  for  Pipeline  Safety. 
I  join  in  words  of  praise  from  our  full  committee  Chairman  and 
I  welcome  you  to  your  first  hearing  as  a  witness  before  Congress. 
It  is  indeed  our  honor  to  welcome  you.  We  do  have  your  prepared 
testimony,  and  as  is  the  case  with  all  witnesses  today,  that  testi- 
mony will  be  made  a  part  of  the  record.  You  may  proceed  in  what- 
ever manner  you  desire. 

TESTIMONY  OF  DR.  D.K.  SHARMA,  ADMINISTRATOR,  RE- 
SEARCH AND  SPECIAL  PROGRAMS  ADMINISTRATION  (RSPA) 
ON  BEHALF  OF  THE  U.S.  DEPARTMENT  OF  TRANSPOR- 
TATION, WASHINGTON,  DC,  ACCOMPANffiD  BY  GEORGE  W. 
TENLEY,  JR.,  ASSOCIATE  ADMINISTRATOR  FOR  PIPELINE 
SAFETY,  RESEARCH  AND  SPECIAL  PROGRAMS  ADMINISTRA- 
TION 

Dr.  Sharma.  Thank  you,  Mr.  Chairman. 

Mr.  Chairman,  I  am  Dave  Sharma,  Administrator  of  the  Re- 
search and  Special  Programs  Administration.  With  me  today  is 
George  Tenley,  Jr.,  Associate  Administrator  for  Pipeline  Safety. 

As  the  first  Senate-confirmed  administrator  of  RSPA,  it  is  indeed 
a  privilege  and  honor  for  me  to  appear  here  before  you  today. 

I  am  especially  honored,  Mr.  Chairman,  that  Chairman  Mineta 
is  here  to  listen  to  my  first  testimony  before  Congress.  Chairman 
Mineta  is  the  author  of  the  bill  which  created  RSPA.  He  is  a  great 
supporter  of  RSPA,  and  he  is  a  great  supporter  of  me  personally. 
I  consider  him  a  great  friend,  and  I  truly  feel  it  is  an  honor,  Chair- 
man Mineta,  that  you  are  here  today  to  listen  to  me. 

Mr.  Chairman,  I  look  forward  to  working  with  you  as  we  fulfill 
Secretary  Pena's  vision  of  developing  a  transportation  system  for 
the  21st  century  that  is  second  to  none. 

Today,  we  are  here  to  discuss  our  ongoing  efforts  to  protect  and 
improve  the  quality  of  the  Nation's  pipeline  infrastructure.  A  num- 
ber of  recent  pipeline  accidents  have  raised  concerns  regarding  the 
condition  of  this  infrastructure. 

Let  me  assure  you,  Mr.  Chairman,  that  improving  pipeline  safety 
is  a  high  priority  for  the  Secretary  and  for  the  Research  and  Spe- 
cial Programs  Administration.  Secretary  Pena  has  requested  a  sub- 
stantial increase  for  the  1995  pipeline  safety  budget  and  we  intend 
to  use  these  funds  to  help  transition  RSPA  into  a  leadership  role 
in  managing  the  risks  that  are  inherent  in  pipeline  transportation. 

The  greatest  threat  to  pipeline  integrity  is  excavation  damage 
typically  caused  by  heavy  construction  equipment  striking  a  pipe- 
line. A  key  role  for  our  pipeline  safety  program,  therefore,  must  be 
to  minimize  the  risk  of  excavation  damage. 

A  comprehensive  one-call  program  is  the  best  way  to  minimize 
this  risk.  To  ensure  an  effective  one-call  program,  participation  by 
all  underground  facility  operators  must  be  mandatory.  And  with 
few  exceptions,  all  excavation  must  be  done  after  calling.  They 
must  call  before  they  dig. 

Sanctions  for  failure  to  comply  with  the  system  must  be  effective 
and  easily  administered.  And  there  must  be  widespread  public  edu- 
cation on  the  use  and  benefit  of  the  one-call  systems. 


The  system  must  also  provide  24-hour  coverage  with  provisions 
for  emergency  excavation. 

H.R.  4394  can  be  an  effective  tool  to  help  us  implement  a  com- 
prehensive network  of  State  one-call  systems,  and  I  want  to  con- 
tinue working  with  you,  Mr.  Chairman,  and  Members  of  the  com- 
mittee, to  ensure  its  passage  at  the  earliest  possible  date. 

I  fully  endorse  the  establishment  of  a  Federal  pipeline  safety 
grant  program  that  provides  funds  to  States  to  adopt  one-call  pro- 
grams that  meets  the  intent  of  the  legislation.  I  also  fully  endorse 
the  development  of  a  model  call  program  and  a  nationwide  public 
education  program. 

Finally,  I  agree  that  we  need  an  enforcement  provision  that 
leaves  discretion  to  the  States  in  establishing  penalties  and  one 
that  provides  for  increased  penalties  when  damage  results  from  a 
violation. 

Mr.  Chairman,  the  pipeline  safety  program  is  on  the  threshold 
of  becoming  what  it  has  needed  to  be  for  many  years.  The  Sec- 
retary has  pledged  his  personal  support  to  ensure  that  the  program 
reaches  its  full  potential,  and  I  add  my  personal  pledge  to  you,  sir, 
for  the  same  outcome. 

We  believe  that  Congress  has  made  great  progress  towards  creat- 
ing one-call  legislation  that  will  significantly  enhance  our  ability  to 
meet  this  objective. 

We  will  continue  working  closely  with  the  committees  to  produce 
an  effective  bill.  We  also  will  continue,  Mr.  Chairman,  to  work  with 
one-call  systems  and  all  national  groups  representing  constituents 
involved  in  underground  facility  damage  prevention  to  develop 
comprehensive  damage  prevention  strategy  that  covers  all  under- 
ground facilities,  not  just  pipelines.  As  contemplated  in  the  bill,  we 
will  develop  a  model  program  that  can  be  adopted  by  the  States  for 
application  to  all  underground  facilities  throughout  the  country. 

Thank  you,  again,  Mr.  Chairman,  for  the  opportunity  to  appear 
before  you.  And  I  will  be  glad  to  answer  any  questions  that  you  or 
the  Members  of  the  committee  might  have.  Thank  you,  sir. 

Mr.  Rahall.  Thank  you,  Dr.  Sharma. 

Mr.  Tenley,  do  you  have  testimony? 

Mr.  Tenley.  No,  sir. 

Mr.  Rahall.  Okay.  Dr.  Sharma,  almost  all  the  questions  I  had 
for  you  have  been  answered  by  DOT  in  recent  correspondence.  At 
this  point,  I  would  like  to  ask  unanimous  consent  to  insert  in  the 
record  a  letter  dated  August  16,  1994  that  I  sent  to  Secretary  Pena 
asking  the  Department  to  respond  to  a  number  of  questions  related 
to  H.R.  4394  as  reported  by  the  Energy  and  Commerce  Committee. 
Also  included  is  a  response  to  this  letter  dated  September  8,  1994, 
and  signed  by  you  in  your  position  as  Administrator. 

[The  information  received  follows:] 
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QUESTIONS  FROM 

HOUSE  COMMITTEE  ON  PUBLIC  WORKS  AND  TRANSPORTATION 

SUBCOMMITTEE  ON  SURFACE  TRANSPORTATION 

ON  H.R.  4  3  94 

"THE  COMPREHENSIVE  ONE-CALL  NOTIFICATION  ACT  OF  1994" 


QUESTION  1: 

In  the  substitute's  definition  of  the  term  "excavation"  an 
exclusion  is  made  for  "the  tilling  of  soil  for  agricultural 
purposes  to  a  depth  of  18  inches  or  less  .  .  "  Does  the 
Department  support  an  exclusion  for  agriculture  related 
excavations,  and  if  so,  whether  18  inches  is  the  appropriate  iepth? 

ANSWER : 

An  exception  for  agricultural  tilling  is  common  to  most  one-call 
programs  and  has  not  been  seen  as  a  problem.  While  the  Department 
of  Transportation  believes  that  generally  exceptions  for  those  who 
dig  in  the  proximity  of  underground  facilities  should  be  kept  to  a 
minimum,  an  agricultural  exception  should  pose  no  substantial 
threat  to  those  facilities  because  farmers  know  of  the  easements 
that  traverse  their  lands. 
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QUESTION  2 : 

The  substitute's  definition  of  the  term  "underground  facility"  is 
comprehensive  and  includes  any  underground  line  relating  to 
communications,  electricity,  water,  steam,  sewerage  and 
commodities . 

Given  that  the  Department's  current  responsibilities  as  they  relate 
to  pipeline  safety  involves  natural  gas  and  hazardous  liquid 
pipelines,  does  the  Department  feel  it  has  the  qualifications  and 
resources  to  carry  out  the  program  envisioned  by  the  legislation 
for  other  types  of  pipelines  and  line  systems? 

ANSWER : 

Although,  as  the  question  notes,  the  Department  does  not  have 
existing  responsibilities  for  underground  facilities  other  than 
natural  gas,  hazardous  liquid,  and  carbon  dioxide  pipelines,  the 
bill  does  not  impose  on  the  Department  a  significant  obligation  to 
undertake  a  substantive  new  program  on  other  underground  systems. 
In  discharging  its  responsibilities  under  the  bill,  the  Department 
will  be  able  to  work  with  one-call  systems  and  national  groups 
representing  the  numerous  constituents  involved  in  damage 
prevention.  This  effort  is  part  of  our  existing  one-call 
enhancement  strategy,  and,  as  contemplated  in  the  bill,  will  be 
focused  in  our  work  to  have  the  model  program  adopted  throughout 
the  country. 
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QUESTION  3 : 

The  substitute  in  section  3  requires  the  Department,  within  one- 
year  after  enactment  of  the  legislation,  to  provide  for  the 
establishment  of  a  nationwide  toll-free  telephone  number  system  to 
be  used  by  one-call  notification  systems: 

(A)  Given  that  the  legislation  requires  all  States  to 
establish  relatively  uniform  one-call  notification  systems, 
does  the  Department  believe  section  3  of  the  bill  is 
necessary,  and  if  so,  why? 

(B)  If  the  response  to  (A)  is  in  the  affirmative,  does  the 
Department  believe  the  proposed  time-frame  for  the 
establishment  of  the  nationwide  toll-free  telephone  number  is 
adequate  and  could  be  undertaken  without  an  additional  budget 
request? 

(C)  If  the  response  to  (A)  is  in  the  affirmative,  does  the 
Department  think  it  appropriate  to  implement  section  3  of  the 
bill  in  consultation  with  the  Federal  Communications 
Commission? 

ANSWER : 

While  it  is  somewhat  unclear  from  the  provision  on  the  national 
one-call  number  what  type  of  notification  scheme  is  intended,  we  do 
not  believe  that  a  single  number  to  be  used  by  all  excavators 
nationwide  is  necessary.  A  national  number  could  be  used  as  a 
backup  where  an  excavator  may  not  know  the  number  for  a  state  in 
which  he  or  she  intends  to  dig.  In  that  case,  the  national  number 
could  transfer  the  caller  to  the  appropriate  number  in  the  state  of 
intended  excavation.  The  one  year  allowed  in  the  bill  for  setting 
up  the  national  number  is  sufficient,  and  the  Department  would 
include  within  its  national  one-call  enhancement  strategy  public 
awareness  of  this  number  as  well  as  the  state-specific  one-call 
numbers.  We  do  not  believe  that  we  would  have  to  involve  the 
Federal  Communications  Commission  to  achieve  a  national  number  as 
described  above. 


13 


QUESTION  4 : 

Section  4(b)  of  the  substitute  would  establish  a  grant  program  to 
States  or  operators  of  one-call  notification  systems  to  facilitate 
compliance  with  the  standards  established  under  the  legislation. 
Funding  for  the  grants  is  proposed  to  be  derived  from  amounts 
previously  collected,  but  not  yet  appropriated,  pursuant  to  section 
7005  of  the  Consolidated  Omnibus  Budget  Reconciliation  Act  of  1985 
(pipeline  user  fees) . 

Does  the  Department  believe  this  is  an  appropriate  source  of  funds 
for  the  proposed  grant  program,  and  if  not,  does  the  Department 
have  any  thoughts  on  alternative  sources  of  funding? 

ANSWER: 

We  believe  that  the  unappropriated  balance  in  the  pipeline  safety 
fund  is  an  appropriate  source  for  grants  to  enhance  one-call 
systems.  As  the  single  leading  cause  of  pipeline  failures,  third 
party  damage  and  its  prevention  is  a  core  issue  for  the  pipeline 
industry  and  the  Department.  Pipeline  operators  have  been  in  the 
forefront  of  one-call  development  and  will  benefit  directly  from 
improved  systems.  The  funding  available  in  the  fund  offers  an 
opportunity  to  provide  meaningful  incentives  in  those  states  where 
substantial  improvement  in  the  one-call  program  is  necessary. 
These  incentives,  coupled  with  the  principles  advanced  in  the  bill, 
are  the  cornerstone  of  the  bill  and  its  best  opportunity  to  be 
successful . 
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QUESTION  5: 

Section  4 (c)  of  the  substitute  provides  for  a  means  to  insure  State 
compliance  with  requirements  of  the  legislation.  Does  the 
Department  support  this  provision  on  the  bill,  and  if  not,  does  the 
Department  have  a  proposed  alternative  means  to  insure  compliance? 

ANSWER': 

The  Department  does  not  support  this  provision,  which  would  induce 
state  compliance  with  the  bill  by  authorizing  the  right  of  the 
Secretary  or  a  citizen  to  sue  a  state  to  compel  compliance.  The 
bill's  mandate  to  the  states  to  adopt  one-call  programs,  without  a 
choice  to  participate  or  not,  may  violate  the  10th  Amendment  to  the 
Constitution.  The  provision  in  section  4  (c)  only  adds  another 
element  to  the  coercion  and  is  not  likely  to  motivate  the  states  to 
continue  the  growth  and  improvement  in  one-call  that  has  been 
experienced  over  the  last  several  years. 

Using  the  language  in  the  Public  Utility  Regulatory  Policy  Act 
(which  has  withstood  Constitutional  challenge)  as  a  model,  the  bill 
could  require  states  to  formally  consider  adoption  of  those 
standards  prescribed  in  the  bill  necessary  for  a  state  to  bring  its 
program  into  compliance;  the  states  would  not  be  bound  to  adopt 
them,  thereby  presenting  a  less  significant  10th  Amendment  issue. 
However,  any  state  that  certified  to  the  Secretary  that  it  was 
pursuing  a  plan  that  would  incorporate  the  pertinent  requirements 
in  the  bill,  and  submitted  a  formal  written  plan  to  the  Secretary 
to  accomplish  that  result,  would  be  eligible  for  grant  funding 
under  Section  4  (b)  .  This  incentive  approach,  coupled  with  the 
Department's  national  strategy  to  encourage  adoption  of  the  bill's 
model  program,  would  provide  a  meaningful  incentive  for  states  to 
improve  their  one-call  programs. 


15 


QUESTION  6 : 

Section  5  of  the  substitute  sets  forth  required  elements  of  a  State 
program.  Does  the  Department  support  the  prescriptive  nature  of 
this  provision? 

ANSWER : 

The  answer  to  Question  5  concerning  the  10th  Amendment  is  relevant 
to  this  question  as  well.  In  addition,  we  believe  that  while  the 
section  captures  the  essential  elements  of  an  effective  one-call 
program,  these  elements  should  be  merged  with  the  elements  of  the 
model  program  in  section  7(b) .  This  would  clarify  and  enhance  the 
effectiveness  of  the  bill. 


84-479  -  94  -  3 
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QUESTION  7 : 

Section  6(b)  of  the  substitute  provides  for  increased  penalties  for 
damages  to  underground  facilities.  Does  the  Department  believe  the 
proposed  thresholds  (in  excess  of  $50,000  for  property  damages  and 
in  excess  of  50  barrels  of  hazardous  liquid  release)  are 
appropriate  thresholds? 

ANSWER : 

For  purposes  of  imposing  penalties  for  striking  and  damaging 
natural  gas  and  hazardous  liquid  pipeline  facilities,  the 
thresholds  are  appropriate,  and  reflect  the  current  accident 
reporting  thresholds  for  pipeline  operators.  However,  we  do  not 
know  whether  they  are  adequate  for  other  underground  facilities. 
In  fact,  the  only  threshold  that  would  seem  to  apply  would  be  the 
dollar  level  of  $50,000,  and  we  simply  do  not  know  if  that  is 
appropriate  for  sewer,  fiber  optics,  electrical,  or  other 
facilities . 
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QUESTION  8 : 

Does  the  Department  support  the  substitute's  provisions  requiring 
it  to  establish  a  model  State  program? 

ANSWER : 

Yes.  We  believe  this  is  relevant  to  our  mission  because  improved 
one-call  notification  systems  are  the  best  means  to  reduce  the 
incidence  of  excavation  damage,  the  single  leading  cause  of 
pipeline  failures. 
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Mr.  Rahall.  So  as  I  said,  that  answered  a  lot  of  the  questions 
I  had.  I  note,  however,  that  in  your  response  you  expressed  some 
concern  over  possible  10th  amendment  ramifications  of  certain  as- 
pects of  the  bill  as  reported  by  the  Energy  Committee. 

As  you  may  be  aware,  in  the  new  substitute  that  we  are  now  pre- 
paring to  consider,  we  are  trying  to  take  into  account  those  con- 
cerns regarding  the  10th  amendment.  So  I  want  to  thank  you  and 
your  colleagues  for  taking  the  time  to  respond  to  those  questions 
and  for  raising  that  10th  amendment  concern. 

I  do  want  to  follow  up  on  one  item,  which  relates  to  the  first 
question  that  I  posed  in  that  letter  to  you.  I  asked  whether  the  De- 
partment supports  an  exemption  for  agricultural  excavation,  and  if 
so,  whether  18  inches  is  the  appropriate  depth.  Your  response  was 
that  you  supported  the  agricultural  exception,  but  you  made  no 
comment  on  the  appropriateness  of  the  18  inch  figure. 

What  I  am  getting  after  is  why  is  the  figure  18  inches?  Why  not 
10  inches?  What  is  the  figure  you  think  would  be  appropriate?  Do 
you  have  any  information  on  this? 

Mr.  Sharma.  Mr.  Chairman,  if  I  might  ask  George  Tenley  to  re- 
spond to  the  question  that  you  are  asking  about  18  inches  or  10 
inches. 

Mr.  Tenley.  I  apologize,  Mr.  Chairman.  I  should  have  answered 
that  question.  I  thought  I  had.  Apparently  I  didn't.  We  basically 
went  around  and  polled  several  States  that  we  think  have  effective 
one-call  programs  and,  in  those  States,  their  legislation  provides  an 
agricultural  exemption  to  18  inches. 

And  we  have  found  from  talking  with  those  States  that  there  has 
not  been  a  problem  with  that.  It  has  not  led  to  unsafe  conditions. 
Therefore,  we  believe  that  18  inches  can  be  an  effective  threshold. 

Mr.  Rahall.  Okay.  Thank  you  for  that. 

I  have  one  additional  question  which  perhaps  does  not  relate  di- 
rectly to  the  pending  legislation  but  I  think  is  pertinent  to  this 
hearing.  Our  colleagues  from  Minnesota,  Mr.  Vento  and,  from  New 
Jersey,  Mr.  Pallone  and  Mr.  Franks,  have  brought  to  my  attention 
their  concern  over  RSPA's  tardiness  in  promulgating  a  final  rule  to 
require  installation  of  excess  flow  values  on  natural  gas  pipelines. 

This  was  required  by  the  Pipeline  Safety  Act  of  1992.  Apparently 
RSPA  reopened  the  comment  period  on  August  2  of  this  year.  Con- 
sidering this  new  delay,  the  Members  that  I  mentioned  are  con- 
cerned that  the  rulemaking  process  may  extend  well  into  1995.  And 
this,  they  contend,  jeopardizes  public  safety. 

Can  you  address  these  concerns?  In  other  words,  can  you  expe- 
dite this  rulemaking  and  promulgate  a  final  rule  in  the  near  fu- 
ture? 

Mr.  Tenley.  We  have  committed  to  expedite  the  final  rule.  The 
rulemaking,  as  you  pointed  out,  is  taking  a  long  time  to  get  where 
we  are.  It  is  a  highly  controversial  rulemaking  with  good  argu- 
ments on  both  sides  of  the  question  among  respected  experts  in 
safety,  industry  and  others. 

So  we  felt  we  needed  to  reopen  the  comment  period  because  we 
received  a  comprehensive  set  of  comments  from  a  group  of  here- 
tofore adversaries  who  were  attempting  to  answer  with  a  consensus 
approach  to  the  legislation.  We  thought  it  was  meaningful  and  we 
reopened  the  comment  period  to  find  out  what  the  public  thought. 
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And  we  will  continue  as  a  high  priority  issue  to  get  that  com- 
pleted. I  know  that  the  NTSB  is  concerned  about  this  and  our  Ap- 
propriations Committees  are  concerned  about  this.  We  will  move 
expeditiously  once  the  comment  period  closes. 

Mr.  Sharma.  Mr.  Chairman,  if  I  might  add  to  that,  I  will  indeed 
look  into  that  as  the  new  administrator  and  see  that  it  is  dealt 
with  by  the  administration  in  quick  manner. 

Mr.  Rahall.  This  year? 

Mr.  Tenley.  Well,  our  goal  is  to  try  to  get  it  out  by  the  end  of 
this  calendar  year  but,  again,  it  is  a  highly  technical  and  controver- 
sial subject.  I  have  made  several  commitments  over  the  years  to 
Members  of  Congress  and  many  of  them  haven't  come  true,  so  I  am 
a  little  loathe  to  do  it  again.  But  when  my  new  boss  tells  me  it  is 
one  of  his  high  priorities,  I  will  be  acting  accordingly. 

Mr.  Sharma.  Mr.  Chairman,  if  I  may  say,  let  me  look  into  this. 
I  hear  your  comments,  and  I  will  see  that  it  is  done  as  soon  as  we 
possibly  can.  And  we  will  work  with  you  and  your  staff  if  you  have 
any  concerns  with  the  timetable  that  we  establish. 

Mr.  Rahall.  Thank  you,  Dr.  Sharma.  Thank  you  Mr.  Tenley. 

The  gentleman  from  Wisconsin. 

Mr.  Petri.  I  have  four  or  five  questions  that  I  would  like  to  sub- 
mit in  writing  for  written  response  if  that  is  all  right.  And  we  are 
going,  to  markup  on  Tuesday,  so  if  you  could  try  to  get  them  back 
right  away,  I  would  appreciate  it. 

Mr.  Sharma.  We  will  be  happy  to  respond  to  your  written  ques- 
tions for  the  record. 

[The  information  received  follows:] 

Questions  Submitted  for  the  Record  by  Congressman  Petri 

Question  1.  Under  the  provisions  of  the  staff  discussion  draft  to  H.R.  4394,  how 
many  states  do  you  believe  would  meet  the  criteria  for  having  a  qualifying  one-call 
program  in  place  or  an  alternative  program  at  least  as  protective  as  the  prescribed 
State  program? 

Answer.  Although  we  have  not  formally  measured  existing  state  programs  against 
the  provisions  in  H.R.  4394,  we  estimate  that  perhaps  30  states  would  either  meet 
the  criteria  in  the  bill  for  having  a  qualifying  one-call  program,  or  would  likely  be 
accepted  by  us  as  a  qualifying  alternative  program. 

Question  2.  Do  you  believe  the  bill  provides  a  significant  enough  incentive  to  get 
the  States  which  would  not  meet  the  criteria  or  qualify  under  the  alternative  pro- 
gram to  actively  consider  and  adopt  the  elements  of  the  required  program? 

Answer.  The  availability  of  grant  funding,  coupled  with  the  Department's  develop- 
ment of  the  bill's  model  program,  provides  a  meaningful  incentive  for  states  to  im- 
prove their  one-call  programs. 

Question  3.  In  the  1988  Pipeline  Safety  Reauthorization  Act,  a  provision  required 
you  to  set  up  standards  for  a  one-call  program,  provided  a  small  amount  of  money 
for  states  which  adopted  it  and  authorized  withholding  of  safety  grant  funds  for 
states  which  did  not.  How  many  States  have  had  grant  funds  withheld  as  a  result 
of  this  provision?  How  many  States  received  incentive  funds?  Please  Evaluate  the 
effectiveness  of  this  approach  in  terms  of  persuading  States  to  adopt  one-call  sys- 
tems or  improve  their  one-call  systems. 

Answer.  The  following  data,  based  on  1993  OPS  evaluations,  demonstrates  the  ex- 
tent to  which  states  comply  with  the  1988  Act  (47  states,  including  the  District  of 
Columbia  and  Puerto  Rico,  were  in  the  federal/state  partnership  program  in  1993): 

11  states  received  no  reduction  in  their  grant,  because  they  fully  met  the  one-call 
criteria; 

15  states  received  some  reduction,  but  met  most  of  the  statutory  one-call  criteria; 
9  states  received  substantial  reduction,  but  had  met  some  of  the  one-call  criteria; 
and 

12  states  received  no  funding  under  the  one-call  component,  because  they  had  not 
met  any  of  the  one-call  criteria. 
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Several  states  which  had  received  reduced  funding  because  of  failure  to  adopt  the 
one-call  criteria  did  enact  one-call  legislation  in  1994.  These  include  Virginia,  Ken- 
tucky, Alabama,  and  New  Jersey.  They  will  be  reevaluated  this  year. 

Overall  this  approach  has  not  been  as  successful  as  hoped. 

While  some  states  have  improved  their  one-call  programs  since  1988,  it  is  not  pos- 
sible to  determine  how  much  of  an  inducement  the  threat  of  a  reduction  in  pipeline 
safety  grant  funds  has  been.  This  is  due,  in  large  part,  to  the  underfunding  in  the 
grant  program,  where,  on  average,  we  were  funding  between  24  and  35%  of  the 
states'  pipeline  safety  costs,  rather  than  the  50%  authorized  in  the  law. 

A  particularly  undesirable  outcome  has  been  the  penalizing  of  otherwise  solid 
pipeline  safety  programs  because  of  a  state's  failure  to  adopt  one-call  standards. 

Question  4.  Under  H.R.  4394,  one  of  the  eligible  uses  of  the  grant  funds  is  for 
states  to  improve  location  capabilities,  including  developing  geographical  informa- 
tion systems  (GIS).  Could  you  describe  how  "development  of  GIS"  is  different  from 
"mapping1?  How  costly  is  GIS  to  owners  of  underground  facilities?  Do  one-call  sys- 
tems need  information  provided  by  GIS  technology  to  be  effective? 

Answer.  A  mapping  system  can  store,  retrieve,  manipulate  and  display  pre-de- 
fined geographical  features,  with  varied  analytical  capability,  depending  on  the  sys- 
tem. A  "GIS'  system  is  a  mapping  system  that  aims  at  greater  analytical  capability. 
Developing  a  GIS  requires  more  data  gathering  and  entry  to  create  many  layers  of 
data  of  different  types.  For  example,  one  layer  would  be  the  location  of  the  pipeline; 
other  layers  could  be  population  density,  location  of  bodies  of  water,  location  of  other 
transportation  features  or  utilities. 

Costs  of  GIS  are  associated  with  improving  the  accuracy  of  the  information,  col- 
lecting various  types  of  data,  the  hardware  selected,  and  labor  to  operate  the  sys- 
tem. 

One-call  systems  can  operate  effectively  without  a  "GIS". 

Question  5.  H.R.  4394  provides  for  the  establishment  of  a  nationwide  toll-free  tele- 
phone number  to  be  used  by  State  one-call  notification  systems.  How  do  you  envi- 
sion that  such  a  number  would  operate? 

Answer.  A  national  number  could  be  used  where  an  excavator  may  not  know  the 
one-call  number  for  the  area  in  which  he  or  she  intends  to  dig.  In  that  case,  the 
national  number  could  transfer  the  caller  to  the  appropriate  number  in  the  state 
of  intended  excavation. 

The  Department  would  include  within  its  national  one-call  enhancement  strategy 
public  awareness  of  this  number  as  well  as  the  state-specific  one-call  numbers. 

Mr.  Petri.  Thank  you. 

Mr.  Rahall.  Mr.  Mineta. 

The  CHAIR.  Thank  you  very  much,  Mr.  Chairman.  First  of  all,  let 
me  just  ask,  how  many  States  are  meeting  the  minimum  require- 
ments that  are  under  the  1988  act  right  now? 

Mr.  Tenley.  Mr.  Chairman,  there  are  11  States  under  our 
scheme  in  implementing  that  act  which  received  the  full  funding. 
That  means  they  haven't  been  penalized  for  having  inadequate  one- 
call. 

There  are  15  States  that  have  received  some  reduction  but  have 
met  most  of  the  criteria.  There  are  nine  States  that  have  received 
substantial  reductions  but  have  some  one-call  criteria.  And  there 
are  12  States  that  we  have  penalized  the  maximum  degree  because 
they  have  no  one-call  system  that  meets  the  criteria.  And  that  is 
out  of  a  total  of  47  States  in  the  program. 

The  Chair.  Let  me  go  to  a  question  relative  to  whether  there  are 
current  State  programs  that  meet  the  elements  that  are  contained 
in  H.R.  4394  for  one-call  notification  system. 

And  if  so,  how  many  are  there? 

Mr.  Sharma.  We  estimate  that  there  are  about  30  States  that 
would  be  eligible  for  funding  because  they  meet  the  requirements 
prescribed  in  the  bill  or  they  would  have  alternative  programs  that 
would  be  acceptable  to  us.  So  about  30  States. 

The  Chair.  So  of  the  47,  you  are  saying  that  30  have  elements 
that  will  comply  with  4394  as  well? 
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Mr.  Sharma.  Yes,  sir. 

The  Chair.  Now,  do  you  anticipate  that  there  will  be  any  prob- 
lems with  maintenance  of  these  State  programs  once  the  Federal 
grants  run  out  in  1998? 

Mr.  Tenley.  I  don't  believe  so.  One  of  the  goals  of  our  national 
strategy  as  enhanced  by  this  bill  will  be  to  develop,  over  time,  pro- 
grams that  are  self-sustaining  and  there  are  very  good  models  for 
fee-based  programs  that  sustain  these  and  don't  put  a  burden  on 
taxpayers  or  on  facility  operators. 

The  Chair.  And  do  you  anticipate  the  nationwide  one-call  tele- 
phone number  in  Section  3  of  H.R.  4394  being  used? 

Mr.  Sharma.  Yes,  sir,  we  do  believe  that  the  800  number  would 
be  used  with  proper  public  education,  with  advertising,  that  would 
indeed  be  used.  That  is  our  anticipation  and  hope. 

The  Chair.  We  have  heard  from  the  railroad  industry.  They  are 
requesting  that  their  routine  maintenance  of  rail  beds  and  right- 
of-way  be  included  as  an  exemption  from  the  one-call  notification 
program.  They  state  that,  to  their  knowledge,  they  have  not  caused 
any  problems  with  underground  facilities  in  the  last  20  to  30  years. 

I  am  wondering  if  you  could  tell  us  whether  or  not  DOT  has  any 
supporting  or  contrary  data  regarding  excavation  by  railroads 
doing  routine  maintenance  and  what,  if  any,  recommendation  the 
Department  would  have  regarding  this  issue. 

Mr.  Sharma.  Mr.  Chairman,  we  are  indeed  in  the  process  of  de- 
veloping this  data  on  the  railroads.  We  are  looking  into  it  as  to,  you 
know,  how  many — how  many  of  these  incidents  are  indeed  rail- 
road-related. We  have  not  completed  that  study. 

The  Chair.  Very  well.  Thank  you  very,  very  much. 

Thank  you,  Mr.  Chairman. 

Mr.  Rahall.  The  gentleman  from  Pennsylvania? 

Okay.  Dr.  Sharma,  thank  you.  We  appreciate  your  being  with  us 
today. 

Mr.  Sharma.  Thank  you,  Mr.  Chairman. 

Mr.  Rahall.  Thank  you. 

The  CHAIR.  Mr.  Chairman,  could  I  ask  one  quick  question  here? 

Mr.  Rahall.  Sure. 

The  Chair.  George,  we  had  a  very  bad  accident  in  California 
back  in  about — in  San  Bernardino  back  in  1989  or  1990. 

Mr.  Tenley.  1989.  May,  I  believe. 

The  Chair.  One  of  the  problems  in  that  instance  happened  to  be 
that  we  had  a  gas  line,  I  believe,  or  a 

Mr.  Tenley.  Hazardous  liquid  line. 

The  Chair.  Hazardous  liquid  line  right  alongside  the  right-of- 
way,  the  tracks  of  a  railroad  so  that  when  the  railroad — the  cars 
had  a  problem  or  ran  out  of  control,  then  it  impacted  on  the  pipe- 
line. 

Has  that  been  corrected  in  the  sense  of  trying  to  separate  or  try- 
ing to  minimize  where  that — those  lines  are  running  parallel  that 
might  cause  a  potential  problem? 

Mr.  Tenley.  Well,  obviously,  we  always  address  that  through  the 
emergency  procedures  that  an  operator  has.  And  in  that  particular 
case,  the  problem — there  were  several  problems  and  one  of  the 
problems  was  not  only  the  impact  of  the  engine  and  cars  coming 
off  the  train,  but  it  was  also  the  clean-up  equipment  that  was  used. 
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And  it  is  somewhat  related  to  one-call  in  that  the  placement  of 
that  heavy  equipment  was  not  well-placed  and  it  arguably  did  as 
much  damage  to  pipelines  as  it  supposedly  was  meant  to  help  on 

rail. 

The  issue  for  us  has  been  working  with  the  Federal  Railroad  Ad- 
ministration in  that  pipeline  companies  and  railroads  talk  to  each 
other.  And  the  Federal  Railroad  Administration  did  issue  a  report 
18  months  ago  in  which  they  incorporated  information  to  operators, 
rail  operators  that  they  work  with  pipeline  operators.  And  we  have 
encouraged  pipeline  operators  to  work  with  railroad  operators  to 
make  sure  that  the  situation  is  ameliorated  to  the  maximum  extent 
possible. 

But  in  this  country,  there  is  a  lot  of  pipeline  and  railroad  right- 
of-way.  A  lot  of  things  are  put  in  common  rights-of-way.  We  have 
worked  on  the  emergency  response  and  we  expect  pipeline  opera- 
tors to  know  what  activities  go  on  above  their  pipe  lines. 

The  Chair.  In  that  instance,  the  pipeline  was  on  the  outboard 
side  of  the  railroad  line  so  that  any  accident  that  might  occur  gen- 
erally would  be  on  the  outboard  side  and  that  is  right  where  the 
pipeline  was  running,  rather  than  on  the  inside  of  the  curve. 

Mr.  Tenley.  One  of  the  issues  that  came  up  after  the  accident 
was  the  siting  of  the  pipeline  and  what  are  the  factors  that  are 
taken  when  they  are  sited.  In  our  statutory  authority,  we  don't  get 
into  the  issues  of  siting  pipe  lines.  The  extent  to  which  that  is  done 
would  be  local  land  use  controls  over  local  rights-of-way  and  how 
the  railroad  in  this  case  would  control  what  goes  into  its  rights-of- 
way. 

That  issue,  I  believe,  is  still  an  open  issue  as  to  how  one  consid- 
ers it.  We  are  working  again  as  an  example  of  the  one-call  issue. 
We  are  working  to  enhance  public  knowledge  about  pipelines  so 
local  land  use  planners  can  take  pipelines  into  account  when  they 
provide  permits  and  development  easements.  So  we  are  approach- 
ing it  that  way  as  well. 

The  Chair.  All  right.  Thank  you  very  much. 

Mr.  Rahall.  Our  next  witness  is  James  L.  Martin,  Director  of 
State-Federal  Relations,  National  Governors'  Association,  Washing- 
ton, D.C.  Welcome  to  the  subcommittee.  We  have  your  prepared 
testimony,  and  it  will  be  made  a  part  of  the  record  as  if  actually 
read.  You  may  proceed  as  you  desire. 

TESTIMONY  OF  JAMES  L.  MARTIN,  DIRECTOR  OF  STATE-FED- 
ERAL RELATIONS,  NATIONAL  GOVERNORS'  ASSOCIATION, 
WASHINGTON,  DC 

Mr.  Martin.  Thank  you,  Mr.  Chairman,  and  Members  of  the  sub- 
committee. I  especially  thank  you,  Mr.  Clinger.  I  understand  that 
we  are  close  to  an  agreement  with  Mr.  Conyers  on  unfunded  man- 
date relief  legislation  and,  hopefully,  are  ready  for  markup  on  the 
Floor  next  week.  The  same  is  true  in  the  Senate  where  I  think  we 
are  moving  to  Floor  action  very  quickly. 

It  is  my  pleasure  to  be  here  this  morning.  I  guess  I  represent  the 
third  parties.  There  are  70,000  State  and  local  governments.  I  have 
a  resolution  of  NACO,  the  National  Association  of  Counties  that 
support — we  all  support  H.R.  4394,  but  we  do  have  concerns  about 
the  citizen  suit  language  in  4394,  including  the  latest  draft.  My 


23 

comments  are  based  on  the  draft  that  I  received  last  week  that  is 
being  worked  out  by  the  committee  staff. 

Mr.  Mineta  asked  about  the  cities,  the  National  League  of  Cities. 
Here  is  a  full  page  ad  in  the  National  League  of  Cities  newspaper 
a  couple  of  weeks  ago  about  this  legislation,  and  particularly  cen- 
tering on  the  citizen  suit  language. 

The  NACO  resolution  is  less  than  a  month  old.  We  support  the 
premise  and  we  support  incentives  and  we  support  a  cooperative 
program.  What  concerns  us  is  authorizing  any  person  aggrieved  to 
sue  State  and  local  governments  if  they  do  not  like  the  State  pro- 
gram. And  I  will  mention  in  particular  some  of  the  State  programs. 
'  The  citizen  suit  language  is  also  of  high  concern  to  the  National 
Association  of  Attorneys  General.  It  is  very  much  opposed  by  the 
National  Conference  of  State  Legislatures.  And  I  will  direct  my  at- 
tention to  those. 

First,  let  me  commend  the  staff  that  have  worked  on  the — I 
guess  it  is  the  September  14th  draft.  That  draft  has  many  aspects 
in  it  and  many  changes  in  it  that  the  State  and  local  governments 
have  requested  and  we  greatly  appreciate  the  changes  in  the  latest 
draft,  the  September  14th,  draft. 

These  changes  include  adding  the  section  on  consideration,  in 
Section  4,  paragraph  (a).  This  changes  this  program  from  an  origi- 
nal draft  of  this  legislation  from  a  confrontation  between  the  Fed- 
eral and  State  and  local  governments  to  a  cooperative  or  a  program 
of  cooperation  and  mutual  support,  and  we  deeply  appreciate  that. 

Flexible  approach  is  also  written  in  very  clearly  in  Sections  5,  6, 
7,  and  8.  And  in  addition,  the  instructions  to  the  Secretary  of 
Transportation  says  they  must  develop  the  model  program  in  con- 
sultation with  State  and  local  governments.  These  changes  make 
this  act  a  model  for  some  future  Federal-State  cooperative  pro- 
grams and  in  the  enforcement  area. 

As  you  well  know,  and  as  Mr.  Panetta  said  in  testimony  in  an- 
other hearing  with  Mr.  Mineta  a  month  ago,  every  government 
today  is  in  an  era  of  severe  fiscal  constraint.  You  know  that  better 
than  I,  and  I  ask  you  to  consider  comments.  I  represent  the  staffs 
of  all  of  the  State  and  local  organizations,  and  our  suggested 
changes  from  the  viewpoint  of  your  own  city,  town  or  community. 

First,  we  want,  in  Section  4,  the  paragraph  on  compliance,  we 
would  like  that  section  dropped.  That  is  the  section  on  citizen  suits. 
We  want  that  section,  that  one  paragraph,  dropped  because  it  is  in- 
consistent with  three  other  sections  of  the  draft  bill. 

In  Section  4,  paragraph  (a),  consideration  that  we  strongly  sup- 
port, it  is  inconsistent  with  that.  Section  4,  paragraph  (d),  appro- 
priateness, paragraph  (d)  says  nothing  in  this  act  prohibits  a  State 
from  making  a  determination  that  it  is  not  appropriate  to  adopt  a 
State  program.  Citizen  suits  and  compliance  are  inconsistent  with 
that  requirement. 

And  finally  in  Section  7,  paragraph  (b),  a  State  can  even  adopt 
an  alternative  program  so  long  as  it  meets  the  public  safety  re- 
quirements as  determined  by  the  Secretary  of  Transportation. 

Recently,  the  Conference  of  Chief  Justices  and  the  Judicial  Con- 
ference of  the  United  States,  separately  reported  their  main  con- 
cern today,  being  the  explosion  of  citizen  suits  across  the  board  in 
every  area,  in  separate  reports  called  for  a  restriction  of  citizen 
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suits  and  a  return  back  to  administrative  law,  administrative  pro- 
cedures before  we  even  get  to  State  courts,  much  less  Federal 
courts. 

In  particular,  I  call  your  attention  to  the  word  "fair"  in  item  8 
under  the  requirements  of  a  State  plan.  In  Section  8  it  says  the 
State  must  adopt  a  fair  and  appropriate  schedule  of  fees.  The  word 
"fair"  is  very,  very  subjective.  It  makes  this  a  fair — I  cannot  get 
any  of  your  staffs,  anybody  from  the  administration,  to  show  me  or 
prove  to  me  that  the  word  "fair"  does  not  mean — could  not  mean, 
doesn't  have  to  mean,  but  it  could  mean  a  broad-based  tax.  So  any 
person  aggrieved  could  sue  the  State  if  it  determines  that  the  tax 
or  the  fee  is  not  fair,  and  this  subjective  word  is  just  opening  up 
the  whole  process  to  unlimited  litigation. 

In  Section — in  item  9 — under  the  State  plan,  it  requires  the 
State  to  provide  an  opportunity  for  citizen  suits.  Citizen  suits  are 
the  newest  form  of  unfunded  mandates.  Since  we  are  all  out  of 
money,  there  is  no  money  at  any  level  of  government  today,  and 
we  can't  pass  any  more  mandates  in  Congress,  so  what  is  the  third 
method? 

The  third  method  is  unilateral,  across-the-board,  any  person  ag- 
grieved citizen  suit  against  the  70,000  local  governments  of  this 
country. 

As  you  all  know,  the  Safe  Drinking  Water  Act  was  held  up  and, 
finally,  two  days  ago,  there  was  agreement  on  the  Safe  Drinking 
Water  Act  when  the  citizen  suit  language  was  entirely  taken  out 
of  the  bill.  There  is  no  reference  to  citizen  suit  language  in  the  Safe 
Drinking  Water  Act. 

This  new  tendency  for  citizen  suits,  all  of  the  organization  of 
State  and  local  governments  will  begin  highlighting  this  attempt  to 
impose  unfunded  mandates,  in  this  case,  even  requiring  the  State 
to  establish  a  fair,  undefined  fee  structure  which  could  be  a  broad- 
based  tax. 

And  finally,  it  is  inconsistent  with  the  examples  of  cooperation 
and  Federalism  that  we  are  trying  to  do  today.  We  urge  you  to  pass 
H.R.  4394  in  markups  next  week.  We  ask  you  and  humbly  request 
that  you  drop  the  citizen  suit  reference  and  the  word  "fair"  under 
the  State  plan  requirements. 

Thank  you,  Mr.  Chairman. 

Mr.  Rahall.  Thank  you,  Mr.  Martin. 

Am  I  correct  that  the  NGA  agrees  overall  that  the  staff  draft 
dated  September  14th  does  not  contain  the  type  of  potential  10th 
amendment  problems  that  were  associated  with  the  version  of  the 
bill  as  reported  by  the  Energy  and  Commerce  Committee? 

Mr.  Martin.  Yes,  sir.  The  10th  amendment  was  a  problem  be- 
cause the  original  draft  said  that  the  Secretary  of  Transportation 
could  sue  State  governments  or  any  aggrieved  person. 

In  meeting  with  the  attorneys  of  the  Department  of  Transpor- 
tation and  State  and  local  officials,  the  Justice  Department  in- 
formed the  Hill  staff  that  having  the  Secretary  sue  State  govern- 
ment was  unconstitutional,  that  four  out  of  five  Federal  courts 
have  ruled  background  checks  on  the  Brady  bill  unconstitutional, 
and  having  the  Secretary  of  Transportation  sue  the  States  in  this 
regard  was  even  more  so  and  clearly  more  unconstitutional. 
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So  the  staff  draft  takes  out  the  Secretary  but  leaves  any  person 
aggrieved.  If  the  Secretary  can't  sue  the  States,  why  should  any 
person  aggrieved  be  able  to  sue  the  State  if  they  don't  have  a  fair 
schedule  of  fees? 

Mr.  Rahall.  Well 

Mr.  Martin.  Suppose  you  are  in  a  small  town.  Suppose  you  are 
in  a  community  of  three  or  4,000  and  there  is  only  one  pipeline  op- 
erator, one  person,  one  major  excavator.  And  that  one  major  exca- 
vator could  say,  this  is  not  a  fair  schedule  of  fees  because  I  am  the 
only  one  paying.  I  mean,  it  is  so  obvious  that  you  are  going  to  have 
litigation  under  the  word  "fair."  It  is  undefined  and  it  is  wide  open. 

Mr.  Rahall  [continuing].  Well,  for  the  record,  let  me  say  that  I 
completely,  totally,  1,000  percent  disagree  with  your  views  on  citi- 
zen suits. 

Mr.  Martin.  Well,  we  are  not  opposed  to  citizen  suits.  We  are 
not  opposed  to  citizen  suits 

Mr.  Rahall.  Let  me  finish  the  comment  if  I  might.  Far  too  often, 
the  rights  of  affected  citizens  are  run  over  roughshod  and  they 
have  no  means  of  redress.  It  is  part  of  the  reason  they  feel  so  alien- 
ated today  from  the  actions  of  their  government,  from  any  decision- 
making processes.  I  think  the  citizen  suit  provisions  at  least  give 
them  a  fighting  chance.  And  so  I  am  not  for  eliminating  that  sec- 
tion at  all. 

Let  me  yield  now  to  the  distinguished  full  committee  chairman, 
Mr.  Mineta. 

The  CHAIR.  First  of  all,  let  me  ask  Mr.  Martin,  from — give  me — 
other  than  the  specifics  you  have  here,  give  me  a  feeling  about  the 
general  tenor  of  the  National  Governors'  Association  as  to  how  you 
folks  feel  about  H.R.  49 — I  am  sorry — 4394  in  terms  of  whether  you 
support  it,  are  against  it,  find  it  acceptable  or  not  acceptable. 

Mr.  Martin.  Forty-nine  States  have  one-call  systems  and  they 
want  to  work  in  a  cooperative  way  with  the  Federal  Government 
and  with  the  industry  to  move  forward.  Some  States  are  just  start- 
ing their  programs,  some  you  just  heard,  30,  are  top  of  the  line,  in 
full  compliance.  We  think  that  cooperative,  joint  working  relation- 
ship is  the  one  we  should  foster.  I  doubt  any  governor  has  read  this 
bill  in  its  early  form,  mid  form  or  late  form.  Our  comments  are 
based  on  or  long-term  policies  on  Federalism,  on  unfunded  man- 
dates and  on  the  need  for  partnership  between  levels  of  govern- 
ment. And  the  idea  of  one  level  of  government  encouraging  every- 
body to  sue  a  level  of  government  is  foreign  to  our  ideas  of  Federal- 
ism. 

We  believe  in  citizen  suits  and  citizens  should  be  able  to  sue  any 
government  within  rights  and  their  responsibilities.  But  these 
kinds  of  citizen  suits  are  not  the  kind  that  we  are  used  to.  We  will 
encourage  you  to  support  the  bill.  We  encourage  you  to  take  out  the 
citizen  suit  language — the  citizen  suit  language.  If  other  Members 
raise  this  question,  you  will  find  our  association  supporting  those 
people  who  want  to  take  the  citizen  suit  language  out. 

We  are  not  going  to  oppose  the  bill,  but  you  are  going  to  find  re- 
sistance to  the  bill  because  of  these  provisions.  These  provisions 
are  internally  inconsistent  to  the  act  of  the  draft  we  received  the 
last  couple  of  days. 
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The  Chair.  Well,  Chairman  Rahall  has  already  expressed  his 
opinion,  and  I  support  him,  because  it  seems  to  me  that  you  are 
creating  an  overly  negative  view  of  the  citizen  suit  potential  of  this 
bill.  I  think  there  is  a  certain  misrepresentation  of  what  I  feel  the 
bill  will  do,  and  as  I  look  at  other  things  that  we  have  to  deal  with, 
that  come  before  this  committee,  my  feeling  is  that  the  National 
Governors'  Association  sort  of  takes  this  broad-brush  approach, 
whether  it  is  the  Comprehensive  One-Call  Notification  Act  of  1994 
or  another  bill  that  I  am  interested  in  called  the  Clean  Water  Act. 

And  I  recognize  that  the  governors  are  mad  about  immigration 
burdens.  There  are  a  lot  of  issues  that  the  States  are  concerned 
about.  But  frankly,  this  kind  of  reaction  coming  up  every  time  we 
do  something,  complaining  about  everything  and  what  I  would  even 
go  so  far  as  misrepresenting  a  lot  of  what  we  are  doing,  especially 
in  this  committee,  I  think  it  is  wrong. 

But  more  importantly,  I  think  you  talk  about  partnering.  You 
talk  about  money  to  cooperate.  Frankly,  I  think  this  is  very  damag- 
ing to  your  credibility  as  on  organization.  So  I  just  hope  that  you 
would  reconsider  your  approach  on  matters  that  come  before  this 
committee. 

Mr.  Martin.  I  appreciate  that,  Mr.  Chairman,  and  take  that  very 
seriously.  Only  because  of  time  am  I  here.  I  very  rarely  sit  in  this 
seat.  The  governors  are  the  lobbyists,  not  me.  Very  few  Members 
of  Congress  even  know  who  I  am. 

I  have  been  with  the  National  Governors'  Association  28  years  as 
their  counsel.  I  am  here.  We  could  have  easily  organized  the  Presi- 
dents of  the  National  Association  of  Counties,  the  National  League 
of  Cities,  the  United  States  Conference  of  Mayors,  the  association — 
National  Association  of  Attorneys  General,  the  National  Legislative 
Conference.  I  probably  couldn't  have  ever  delivered  a  governor  here 
today.  It  just — they  don't  get  into  these  kinds  of  details.  And  I  sug- 
gest, Mr.  Chairman,  that  when  all  of  State  and  local  government 
today  is  united,  there  is  a  total  paradigm  shift  today  in  the  rela- 
tionships between  State  and  local  government  and  the  Federal 
Government. 

The  National  Governors'  Association,  Washington  office,  was 
founded  in  1967  when  I  came  to  work  for  them  because  President 
Johnson  tried  to  give  mayors  some  direct  money  to  hire  some  cops. 
This  year,  the  National  Governors'  Association  supported  the  crime 
bill;  we  supported  giving  mayors  100,000  policemen.  There  is  a  par- 
adigm shift. 

There  are  no  more  arguments  between  governors,  State  legisla- 
tors, mayors  and  governors  when  it  comes  to  Washington,  D.C. 
They  will  fight  it  out  at  home.  That  will  always  be  there.  But  in 
terms  of  Washington,  D.C,  there  is — there  are  no  more  arguments. 
The  coalition  of  State  and  local  government  this  year  is  unbeliev- 
able and  unparalleled  in  my  experience,  and  it  will  only  grow  and 
get  more  intense. 

The  Chair.  Well,  Mr.  Martin,  I  have  known  you  a  long  time.  I 
have  served  on  a  lot  of  those  committees.  I  was  on  the  board  of  di- 
rectors of  the  National  League  of  Cities. 

Mr.  Martin.  Yes,  sir. 
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The  Chair.  I  have  chaired  committees  of  the  National  League  of 
Cities.  I  have  chaired  committees  of  the  U.S.  Conference  of  Mayors. 
We  used  to  call  each  other  "pigs,"  as  I  recall,  public  interest  groups. 

Mr.  Martin.  Now  we  are  "hogs,"  high  official  groups. 

The  Chair.  That  is  right.  So  it  is  not  that  I  am  unmindful  of  that 
view.  I  still  know  from  whence  I  come. 

But  I  will  tell  you,  when  I  think  about  all  the  stuff  we  do,  I  bet 
there  are  a  lot  more  givings  that  we  do  than  takings.  I  can  think 
of  the  Clean  Water  Act,  I  can  go  right  down  the  line,  ISTEA,  every- 
thing that  we  do  in  this  Public  Works  Committee  is  probably  more 
beneficial  to  local  and  State  governments. 

And  you  talk  about  what  happened  in  1967.  The  reason  I  became 
active  in  the  National  League  of  Cities  and  the  U.S.  Conference  of 
Mayors  was  because,  when  I  was  in  local  government,  I  always 
thought  we  were  creations  of  State  governments,  and  after  the 
States  created  cities,  they  treated  us  like  a  bunch  of  illegitimate 
children.  And  so  that  is  why,  no  matter  how  much  we  requested 
of  the  States,  the  States  never  did  a  dime  for  any  local  government, 
cities  and  counties. 

So  then  there  was  a  shift.  Then  it  became  a  Federal-city  relation- 
ship. You  know  that  history  as  well  as  I  as  to  why  that  Federal- 
city  relationship  occurred  in  the  1970s.  I  served  on  the  Legislative 
Action  Committee  of  the  U.S.  Conference  of  Mayors  with  John 
Lindsay  and  Moon  Landreau  and  what  is  his  name,  Lee  Alexander. 

Mr.  Martin.  Reilly. 

The  Chair.  Great  group.  We  had  to  campaign  across  this  country 
because  the  States  were  killing  us,  and  we  had  to  come  to  the  Fed- 
eral Government  for  clean  water  and  everything.  So  I  know  and 
I 

Mr.  Martin.  You  have  been  one  of  our  champions,  Mr.  Chair- 
man. There  is  no  question  about  that.  You  have  been  a  champion 
for  State  and  local  government  in  a  cooperative  basis  the  entire 
time. 

The  Chair.  What  did  we  do  in  ISTEA?  We  relegated  to  local  con- 
trol highway  and  road  decisions  unshackled  it  from  the  bureaucrats 
here  in  Washington,  D.C.  that  said,  now  hear  this,  now  hear  this, 
and  expected  cookie-cutter  approaches  from  the  Atlantic  to  the  Pa- 
cific. 

What  did  we  do?  We  shifted  that  to  local  government,  to  State 
government,  and  we  even  gave  you  the  money. 

Mr.  Martin.  We  supported  you,  Mr.  Chairman. 

The  Chair.  You  are  darned  right. 

Mr.  Martin.  We  supported. 

The  Chair.  That  is  because  you  have  a  taking. 

Mr.  Martin.  We  support  you  here.  We  want  you  to  look  at  the 
word  "fair."  Take  out  the  word  "fair." 

The  Chair.  What  you  are  saying  here  in  terms  of  citizen  suits 
is  not  really  on  the  basis  of  fair,  I  don't  think;  I  think  that  is  be- 
yond what  we  have  in  this  legislation.  We  will  keep  talking  about 
it,  Jim. 

Mr.  Martin.  Yes,  sir.  Mr.  Chairman,  thank  you. 

Mr.  Rahall.  The  Chair  recognizes  the  ranking  Minority  Member, 
Mr.  Franks  of  New  Jersey. 

Mr.  Franks.  Thank  you. 
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Mr.  Martin,  I  was  learning  a  great  deal  from  listening  to  that 
brief  colloquy,  and  I  appreciated  the  insights  you  provided.  I 
worked  with  Mr.  Pallone  on  elements  of  this  legislation,  and  as  you 
indicated,  perhaps  some  governors  have  not  read  the  early  or  the 
midterm  on  the  latest  version  of  this  bill.  As  one  who  has,  I  can 
tell  you  it  has  undergone  rather  significant  changes.  The  entire 
thrust  of  the  bill  has  been  of  reformatted.  I  would  hope  that  you 
would  recognize  the  trend  line  of  changes  is  very  much  in  line  with 
most  of  the  observations  you  have  made  here  this  morning. 

Mr.  Martin.  The  first  half  of  my  testimony,  Mr.  Franks,  ac- 
knowledged that,  and  we  greatly  appreciate  that.  This  bill  is  100 
percent  better  than  the  first  draft.  It  is  a  very  good  bill  the  way 
it  is  written. 

Mr.  Franks.  I  appreciate  hearing  that.  You  earlier  observed  in — 
one  part  of  what  I  heard  you  say  is  that  you  supported  the  bill,  but 
wanted  us  to  remove  the  citizen  lawsuit  provision.  The  bill  itself  re- 
quires consideration  absent  the  lawsuit  issue,  which  is  the  compli- 
ance issue  which  comes  in  a  later  part  of  the  bill.  The  bill  itself  re- 
quires consideration  of  whether  or  not  the  State  should  adopt  a 
comprehensive  one-call  system.  If  we  support  that  provision,  that 
the  State  shall — and  that  is  the  only  mandatory  feature  left  in  the 
bill  that  the  State  shall  consider — doesn't  try  to  dictate  the  result, 
merely  requires  the  consideration — the  compliance  section,  C,  is 
merely  a  hammer,  given  those  instances  which  I  would  hope  would 
not  come  to  pass,  but  could,  where  a  State  is  unwilling  to  even  con- 
sider whether  or  not  it  is  prudent  and  effective  to  adopt  the  com- 
prehensive one-call  system.  It  specifically  stipulates  they  can  con- 
clude that  it  shouldn't  apply  to  their  State  and  they  can  reject  it, 
and  there  is  absolutely  nothing  that  can  happen  beyond  that  point. 

But  I  think  we  have  to  be  careful  when  we  allow  access  to  the 
courts  by  citizens.  I  think  we  need  to  provide  it  where  it  is  appro- 
priate, but  in  this  instance,  it  merely  is  a  compliance  hammer  to 
the  earlier  requirement  that  the  States  shall  merely  consider  that 
is  not  a  very  egregious  use  of  the  courts,  it  seems  to  me. 

If  you  support  the  bill  and  the  bill  requires — requires  consider- 
ation by  the  State — and  I  don't  think  it  is  a  very  significant  depar- 
ture from  that  perspective  to  say  that  if  the  State  fails  to  do  what 
you  have  said  you  support  in  the  bill — then  they  shall  have  access 
to  the  courts.  I  am  trying  to  find  as  much  common  ground  with  you 
as  I  can,  but  I  kind  of  find  myself  with  the  Chairman  here. 

Mr.  Martin.  I  think  if  that  is  what  it  means,  we  have  no  prob- 
lem with  that — if  that  is  what  it  means.  We  don't  read  the  bill  that 
way. 

If  you  look  on  page  5  of  the  draft,  the  State  program  that  they 
have  to  consider  shall  provide  for  a  fair  and  equitable — an  appro- 
priate schedule  of  fees,  and  then  it  shall  provide  for  the  citizen  suit 
that  will  activate  the  fair  and  appropriate  schedule  of  fees. 

The  Chair.  Would  my  colleague  yield  on  this? 

Mr.  Franks.  I  will  yield,  Mr.  Mineta. 

The  Chair.  This  really  has  bothered  me.  We  just  called  the  En- 
ergy and  Commerce  Committee. 

Mr.  Martin.  Yes,  sir. 

The  Chair.  They  tell  us  the  use  of  the  word  "fair"  was  intended 
to  allow  States  to  take  into  consideration  smaller  companies  and 
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municipalities  when  establishing  the  fee  structure.  So  it  was  really 
intended  to  make  sure  that  fairness  was  there  as  the  States  were 
doing  their  work;  frankly,  to  help  State — to  help  the  State-local 
government  relationship  and  not  to  hurt  it. 

Mr.  Martin.  Well,  if  the  committee  report  could  say  that  and 
clarify  that  word  "fair"  so  that  when  the  litigation  would  start  and 
you  have  one  small  community  that  is  trying  to  work  this  out  and 
you — you  don't  have  one  aggrieved  person  who  thinks  what  the  city 
or  local  government  is  trying  to  is  not  what  that  one 

The  Chair.  If  you  promise  to  read  that  to  all  50  governors,  I  will 
make  sure  it  is  in  the  report. 

Mr.  Franks.  Mr.  Chairman,  thank  you  for  that  clarification. 

Mr.  Martin,  I  understand  the  provision  you  just  read  that  has 
been  the  bone  of  contention  provides  for  a  fair  and  appropriate 
schedule  of  fees  to  cover,  et  cetera.  But  I  think  that  is  subordinate 
to  Section  5  in  the  preamble  where  it  talks  about  each  State's  con- 
sideration under  Section  4— A  shall  include  consideration  of  pro- 
gram elements  that — and  it  goes  on  to  enumerate  a  whole  bunch 
of  items. 

Mr.  Martin.  I  am  satisfied  that  if  you  are  saying  this  is  all  con- 
sideration and  consideration  overrides  the  rest  of  it  and  that  is  in 
the  record,  this  is  a  good  bill. 

Mr.  Franks.  Thank  you,  Mr.  Chairman. 

Mr.  Rahall.  Does  the  gentleman  from  Illinois,  Mr.  Poshard, 
have  any  questions? 

Mr.  Poshard.  Mr.  Chairman,  I  do  not  have  any  questions  at  this 
point.  Thank  you. 

Mr.  Rahall.  Do  any  other  Members  have  further  questions? 

Mr.  Martin,  thank  you  for  being  with  us. 

Mr.  Martin.  Thank  you,  Mr.  Chairman.  In  spite  of  it,  I  have  en- 
joyed it. 

Mr.  Rahall.  I  am  sure  you  have. 

Mr.  Rahall.  The  subcommittee  will  now  hear  from  a  panel  con- 
sisting of  Mr.  David  McNiel,  Vice  President,  Technical  Service, 
Tenneco  Gas,  Houston,  Texas,  testifying  on  behalf  of  the  Inter- 
national Natural  Gas  Association  of  America,  INGAA,  and  the 
American  Gas  Association,  AGA. 

The  second  panelist  will  be  Larry  Thomas,  President  BP  Oil 
Pipeline  Company,  Cleveland,  Ohio,  testifying  on  behalf  of  the  As- 
sociation of  Oil  Pipe  Lines,  Washington,  D.C.;  and  finally  Walter 
Gainer,  President  of  W.F.  Wilson  &  Sons,  Inc.,  Ellicott  City,  Mary- 
land, testifying  on  behalf  of  the  National  Utility  Contractors  Asso- 
ciation, Arlington,  Virginia. 

Gentlemen,  we  welcome  you  to  the  subcommittee.  We  do  have 
your  prepared  testimony.  You  may  proceed  in  the  manner  you  de- 
cide. 
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TESTIMONY  OF  DAVID  McNIEL,  VICE  PRESIDENT,  TECHNICAL 
SERVICES,  TENNECO  GAS,  HOUSTON,  TX,  ON  BEHALF  OF 
INTERSTATE  NATURAL  GAS  ASSOCIATION  OF  AMERICA 
(INGAA)  AND  AMERICAN  GAS  ASSOCIATION  (AGA);  LARRY 
THOMAS,  PRESIDENT,  BP  OIL  PIPELINE  COMPANY,  CLEVE- 
LAND, OH,  ON  BEHALF  OF  THE  ASSOCIATION  OF  OIL  PIPE 
LINES  (AOPL);  AND  WALTER  GAINER,  PRESIDENT,  W.F.  WIL- 
SON &  SONS,  INC.,  ELLICOTT  CITY,  MD,  ON  BEHALF  OF  THE 
NATIONAL  UTILITY  CONTRACTORS  ASSOCIATION,  ARLING- 
TON, VA 

Mr.  Rahall.  I  guess,  Mr.  McNiel,  you  want  to  go  first. 

Mr.  McNlEL.  Thank  you,  Mr.  Chairman.  I  am  happy  to  testify  on 
behalf  of  INGAA  and  the  American  Gas  Association  on  behalf  of 
House  Resolution  4394  as  introduced  by  Congressman  Pallone — 
and  Mr.  Franks,  as  well — which  deals  with  a  nationwide  one-call 
system.  We  wish  to  thank  you,  Mr.  Chairman  and  Chairman  Mi- 
neta,  as  well  as  the  others  I  have  mentioned,  and  your  staffs  for 
your  support  of  what  we  believe  is  a  most  important  bill  for  our 
country  and  for  the  infrastructure  of  the  Nation. 

Both  INGAA  and  AGA  strongly  encourage  Congress  to  pass  the 
one-call  legislation  this  year.  This  one-call  system  must  provide  ex- 
cavators with  a  simple,  easily  remembered,  easily  administered  ap- 
proach. It  should  provide  the  convenience  of  placing  a  single  call 
to  a  one-call  system  in  order  to  have  operators — such  as  the  mem- 
bers of  our  associations — be  able  to  go  out  and  locate  their  facilities 
prior  to  the  excavation  in  order  to  prevent  damage  to  those  facili- 
ties, be  they  pipelines  or  other  infrastructure  that  we  have  heard 
mentioned  this  morning. 

It  is  also  important  to  note,  as  you  have  been  informed  earlier 
and  I  am  sure  you  are  all  aware,  that  there  are  many  competing 
needs  for  what  are  very  limited  amounts  of  funding.  These  one-call 
systems,  as  they  exist  today  and  as  we  envision  them  existing — in 
the  way  the  bill  is  laid  out,  are  basically  self-funding.  The  systems 
are  really — I  will  call  them  almost  a  mutual  aid  association  in  the 
sense  that  the  membership,  the  members  of  these  associations 
themselves  fund  it.  They  sit  down,  and  agree  with  each  other  on 
how  they  will  be  charged.  This  is  generally  done  on  the  basis  of  the 
number  of  calls  that  are  made  to  the  system  that  require  an  opera- 
tor of  an  underground  facility  to  go  out  and  make  a  location  check 
for  his  facility.  Generally  speaking,  if  an  operator  has  no  facilities 
in  the  area  then  no  charge  is  made.  But  the  important  point  here 
is  that  these  systems  are  self-funding. 

As  you  heard  this  morning  from  the  Department  of  Transpor- 
tation Mr.  Tenley,  and  Dr.  Sharma,  outside  force  or  third-party 
damage  has  caused  over  60  percent  of  the  incidents  since  1970,  and 
even  more  unfortunately,  has  caused  over  half  or  almost  one-half 
of  the  fatalities.  As  one-call  systems  exist  today,  few  States  require 
all  excavators  and  all  underground  facility  operators  to  participate. 
In  fact  many  do  not  provide  for  statewide  coverage,  nor  do  they 
have  an  effective  enforcement  program. 

Any  legislation,  and  in  particular  H.R.  4394,  should  contain  cer- 
tain elements.  H.R.  4394  does  contain  these  principles.  INGAA  and 
AGA  recommend  that  any  legislation  must  include  the  following 
principles: 
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First,  the  Federal  Government  should  review  and  revise  the  min- 
imum standards  that  they  have  set  for  the  establishment  of  one- 
call  systems  and  permit  the  States  the  flexibility  they  require  to 
meet  those  standards.  The  Department  of  Transportation  should 
establish  a  model  program — we  have  discussed  it  already  this 
morning — that  could  be  used  by  the  States  as  they  create  an  effec- 
tive damage  prevention  program. 

Ideally,  that  model  would  include,  we  believe,  four  things.  First, 
all  operators — and  I  emphasize  the  word  "all," — all  operators  of  un- 
derground facilities  that  are  at  risk  of  being  struck  by  outside  exca- 
vators should  be  included  in  this  program.  Historically,  operators 
such  as  our  members  have  found  that  it  is  much  more  cost-effec- 
tive, frankly,  to  participate  in  these  systems  and  prevent  the  dam- 
age from  occurring  than  having  to  go  out  after  the  fact  and  make 
a  repair. 

Second,  all  excavators  who  are  undertaking  activities  that  could 
result  in  the  striking  of  an  underground  facility  must  be  required 
to  first  call  the  system.  The  only  exception  that  we  would  make 
would  be  if  the  excavator  is,  in  fact,  the  same  entity  or  the  same 
individual  as  that  of  the  facility  operator — they  should  know  where 
their  own  facilities  are — and  only  if  there  are  no  other  underground 
facilities  in  the  area  of  the  excavation.  That  would  be  the  only  ex- 
emption that  we  could  permit. 

Third,  we  believe  that  enforcement  should  encourage  contractor 
participation — very  important.  We  believe  that  it  should  punish 
failure  to  call  ahead  of  time.  And  it  should  strongly  encourage  exca- 
vators who  do,  in  fact,  errantly  strike  facilities  to  promptly  report 
that  damage.  States  should  tailor  their  programs  to  ensure  that  ex- 
cavators are  not  fearful  of  reporting  when  they  accidentally  do 
strike  facilities.  Again,  an  ounce  of  prevention  is  worth  an  ounce 
of  cure.  We  would  much  rather  know  the  facility  has  been  struck 
so  we  can  go  out  and  make  appropriate  repairs  as  soon  as  phys- 
ically possible. 

Then,  fourth,  the  model  should  include  a  public  education  compo- 
nent which  the  Department  of  Transportation  would  complement 
with  its  own  program.  In  addition — and  I  have  emphasized  this 
earlier — there  needs  to  be  a  single,  easily  remembered,  nationwide 
telephone  number  dedicated  to  reporting  planned  excavations.  This 
nationwide  number  does  not  have  to  replace  the  existing  State 
numbers.  The  benefit,  however,  of  a  single  nationwide  dedicated 
number  is  that  it  can  be  easily  popularized  and  easily  commu- 
nicated through  a  nationwide  public  information  campaign.  We  be- 
lieve that  it  is  a  significant  element  of  this  bill  that  is  important 
to  its  success. 

We  are  very  pleased  to  see,  Mr.  Chairman,  that  these  principles 
have  been  included  in  the  legislation  as  reported  by  the  House  En- 
ergy and  Commerce  Committee.  We  understand  that  the  Senate 
Commerce  Committee  has  held  a  hearing  on  August  3  and  will 
plan  to  hold  a  markup  on  the  companion  bill  very  shortly. 

In  closing,  Mr.  Chairman,  I  want  to  promise  you  and  the  mem- 
bers of  your  staffs  the  continuing  assistance  of  our  industry  in 
passing  H.R.  4394,  along  with  revisions  as  have  been  proposed  by 
the  staff.  I  urge  Congress  to  pass  this  legislation  before  you  ad- 
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journ  because  both  the  natural  gas  industry  and  the  public  need 
to  protect  our  Nation's  underground  service  infrastructure. 

Thank  you,  Mr.  Chairman. 

Mr.  Rahall.  Thank  you,  Mr.  McNiel. 

Mr.  Thomas. 

Mr.  Thomas.  Good  morning.  My  name  is  Larry  Thomas  and  I  am 
President  of  BP  Oil  Pipeline,  again,  one  of  the  liquid  pipeline  com- 
panies here  in  the  U.S.  I  am  really  here  this  morning  representing 
the  Association  of  Oil  Pipe  Lines.  ALPL  is  an  unincorporated  trade 
association  of  74  common  carriers,  and  we  transport  some  95  per- 
cent of  the  crude  oil  and  petroleum  products  delivered  by  interstate 
pipelines  in  the  United  States. 

We  believe  liquid  pipelines  are  the  safest  mode  of  transportation 
in  the  United  States.  There  are  more  than  220  miles  of  liquid  pe- 
troleum pipelines  in  the  U.S.  We  transport  almost  one-fourth  of  all 
intercity  freight  in  the  U.S. 

We  do  a  lot  of  things  to  try  to  protect  the  safety  of  our  pipelines 
and  the  public,  but  we  still  have  a  major  cause  of  pipeline  accidents 
and  that  is  third-party  excavator  damage,  an  activity  over  which 
the  pipeline  operator  normally  has  very  limited  control.  In  order  to 
minimize  such  third-party  accidents,  present  DOT  regulations  pro- 
vide for  routing  of  proposed  pipelines  around  congested  urban 
areas  and  industrial  areas.  However,  many  pipelines  were  con- 
structed in  rural  areas  which  now  have  become  populated.  Despite 
regular  aerial  and,  in  some  cases,  surface  inspection  of  pipeline 
rights-of-way,  above-ground  signs  marking  pipeline  routes,  active 
public  education  programs  regarding  the  hazards  of  digging  around 
pipelines,  and  existing  one-call  systems;  third-party  damage  contin- 
ues to  be  a  major  problem. 

One-call  systems  have  become  a  proven  method  of  alerting  the 
excavator  to  the  existence  and  location  of  underground  facilities, 
and  these  are  being  used  effectively  today.  It  is  and  has  been  our 
position  that  one-call  systems  should  be  encouraged  and  supported. 
Today's  remarks  are  directed  towards  H.R.  4394,  as  ordered  re- 
ported by  the  Energy  and  Commerce  Committee  and,  clearly,  as  an 
association,  we  support  this  bill. 

We  support  broad-based  participation  in  one-call  systems,  as  my 
colleague  here  mentioned  a  minute  ago,  okay,  by  both  owners  and 
of  all  underground  facilities,  including  hazardous  liquid  pipelines, 
and  excavators.  We  are  especially  pleased  that  under  this  legisla- 
tion, government  entities,  public  utilities,  as  well  as  private  under- 
ground facility  owners,  are  required  to  participate  in  the  program. 
Having  everybody  in  the  program  is  key. 

Participation  is  driven,  in  large  part,  by  public  awareness.  The 
industry  already  has  existing  programs  to  promote  public  aware- 
ness. A  single,  nationwide  toll-free  telephone  number  that  is  envi- 
sioned in  the  bill  will  clearly  help  this  public  education.  This 
should  increase,  I  think,  the  effectiveness  of  one-call  systems. 

We  also  support  an  aggressive  education  program  to  further  the 
use  of  one-call  systems.  Initiation  of  a  government-sponsored  public 
education  program  is  a  positive  approach.  The  bill  calls  for  the  cre- 
ation of  State  one-call  programs,  either  through  the  establishment 
of  new  programs  through  the  modification  or  improvement  of  an 
existing  program  and  that  a  State  program  may  be  implemented  by 


33 

a  nongovernmental  organization.  I  think  this  "grandfathering"  of 
existing  programs  is  a  very  positive  feature. 

The  bill  provides  grants  to  States  to  develop  and  upgrade  exist- 
ing one-call  systems.  In  addition  to  development  of  one-call  sys- 
tems, States  should  be  encouraged  to  participate  in  oversight  and 
one-call  compliance.  Without  some  enforcement,  one-call  does  little. 

We  agree  that  the  criminal  penalties  and  enforcement  section, 
which  leaves  to  the  States  the  discretion  to  prescribe  the  actual 
penalties  for  violations,  is  appropriate.  We  also  strongly  believe 
that  it  is  advisable  for  DOT  to  craft  a  model  program,  using  its  ex- 
pertise and  resources  of  others  involved  in  one-call,  to  assist  the 
States  in  their  efforts.  Clearly,  Dr.  Sharma  and  George  Tenley  ad- 
dressed that  in  their  testimony.  To  do  so  through  the  rule-making 
process  fosters  the  greatest  participation  by  interested  parties  and 
provides  ample  time  to  consider  the  various  -comments  received. 

With  respect  to  States'  rights,  we  understand  the  funds  con- 
templated for  grants  to  States  to  establish  these  systems  are  cur- 
rently in  escrow.  These  funds  result  from  user  fees  currently  paid 
to  the  Department  of  Transportation  by  the  pipeline  industry. 
While  our  industry  does  not  object  to  fund  use  for  the  establish- 
ment of  a  one-call  incentive  program,  all  facility  operators  in  one- 
call  notification  systems  should  bear  their  appropriate  financial 
burden  of  the  incentive  program.  This  makes  the  programs  basi- 
cally self-funding  as  they  go  forward. 

We  encourage  the  subcommittee  to  report  the  pending  legisla- 
tion. 

Mr.  Chairman,  that  concludes  my  testimony.  Thank  you  very 

much. 

Mr.  Rahall.  Thank  you,  Mr.  Thomas. 

Mr.  Gainer. 

Mr.  Gainer.  My  name  is  Walter  Gainer.  I  am  President  of  W.F. 
Wilson  &  Sons,  a  utility  contractor  in  Ellicott  City,  Maryland  and 
a  member  of  the  board  of  directors  of  the  National  Utility  Contrac- 
tors Association.  I  was  Chairman  and  I  wrote  the  State  law  in 
Maryland  for  the  one-call  system  that  we  got  passed  four  years  ago. 

You  have  a  draft  of  my  testimony,  and  I  want  to  hit  a  couple  of 
high  points  of  my  testimony. 

I  am  probably  the  only  person  in  this — 

Mr.  Rahall.  Mr.  Gainer,  excuse  me  for  one  second.  I  forgot  that 
we  have  a  roll  call  vote  on  the  Floor.  Let  me  go  over  and  vote,  and 
ask  the  subcommittee  to  be  in  recess;  and  I  will  come  right  back. 

Mr.  Gainer  No  problem. 

Mr.  Rahall.  Thank  you. 

The  subcommittee  is  in  recess. 

[Recess.] 

Mr.  Rahall.  The  subcommittee  will  regain  itself. 

Mr.  Gainer,  please  continue. 

Mr.  Gainer.  There  is  probably  no  need  to  reintroduce  myself. 

I  am  probably  the  only  person  in  this  room  that  uses  this  one- 
call  system  on  a  day-to-day  basis,  because  I  am  a  contractor.  It 
does  work.  I  believe  that  all  but  one  State  has  some  type  of  one- 
call  system,  some  of  them  are  not  as  good  as  others,  but  from  a 
safety  point  of  view,  it  protects  the  public.  It  keeps  them  from  get- 
ting in  and  prevents  interruptions. 
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We  have  used  the  one-call  system  for  20  years  in  Maryland,  and 
we  have  finally  put  teeth  into  it  and  got  it  to  where  it  is  manda- 
tory. Everybody  has  to  call.  There  shouldn't  be  any  exemptions  to 
anybody  from  using  this  system;  I  don't  care  whether  you  work  for 
the  State,  the  cities  or  railroads,  whatever.  It  only  takes  a  second 
to  make  one  call,  and  safety  is  good  business. 

I  think  you  will  find  that  there  should  be  no  exemptions  in  the 
law,  because  once  you  open  the  door  up,  it  allows  everybody  to  seek 
exemptions.  The  main  problem  is  that  most  States  are  not  manda- 
tory. 

I  think  that  anybody  that  has  an  underground  system  should  be- 
long to  a  one-call  system,  so  the  contractor  has  one  place  to  call 
and  a  central  clearinghouse.  The  reason  I  think  this  is,  it  protects 
the  public,  it  lets  the  owner  of  the  facility  know  who  is  working  in 
his  area  at  any  time  of  the  day,  and  it  protects  the  contractor. 

We  found  when  we  passed  the  bill  in  Maryland,  the  hardest 
thing  to  get  by  were  the  municipalities  and  the  State  road  commis- 
sions. Your  1-800  number,  I  don't  quite  understand  how  that  will 
work  for  the  whole  United  States  having  one  number,  but  that  all 
can  be  worked  out.  We  need  a  good  national  campaign  to  let  every- 
body know  what  the  one-call  system  is  so  everybody  will  use  it.  The 
fees,  they  should  be  paid  by  the  owners  of  the  systems  because 
they  are  a  public  service  and  what  they  are  doing  is  protecting 
their  public  facilities,  which  are  a  public  service,  from  anybody  who 
is  excavating  in  that  area. 

One  last  point  I  would  like  to  make  is  that  my  father,  an  old 
West  Virginia  politician,  once  said,  they  don't  put  brass  plaques  on 
underground  monuments.  But  what  I  do  believe,  in  the  placement 
of  new  facilities  now,  is  that  there  ought  to  be  a  template  set  up 
so  that  these  young  men  that  are  going  out  there  and  marking 
these  lines  have  at  least  an  idea  of  where  everybody  is  in  the  same 
place,  and  at  a  minimum,  what  they  ought  to  do  is  put  a  tape  or 
a  piece  of  wiring  with  them  so  that  we  can — the  people  that  are 
marking  underground  facilities  from  the  one-call  systems — readily 
locate  facilities,  because  believe  me,  they  are  putting  things  in  the 
ground  that  run  around  like  snakes. 

We,  as  contractors  and  utility  contractors,  support  this  bill  and 
will  be  glad  to  help  you  in  any  way  that  is  possible  to  get  this  thing 
passed. 

Thank  you  for  the  opportunity  to  testify. 

Mr.  RAHALL.  Thank  you  very  much,  gentlemen.  Let  me  just  make 
one  point  of  clarification,  Mr.  Gainer,  on  your  testimony.  As  I  un- 
derstand the  concept  behind  the  1-800  nationwide  number,  the 
idea  is  that  if  you  don't  remember  your  State  number,  you  can  call 
that  one  nationwide  number,  and  it  would  refer  you  to  the  State 
number. 

Mr.  Gainer.  As  long  as  you  don't  have  to  call  on  a  daily  basis. 
For  instance,  I  use  the  thing  probably  four  to  five  times  a  day. 
There  is  a  plumber  across  the  street  from  me  probably  makes  50 
faxes  or  probably  makes  50  phone  calls  a  day.  If  you  run  that  on 
a  day-to-day  basis  through  a  1-800  national  number,  you  ought  to 
have  something  that  looks  like  the  Empire  State  Building  with  peo- 
ple in  it  to  answer  all  those  phone  calls  and  disperse  them  some- 
place else. 
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I  don't  know  how  many  calls  they  get  in  the  State  of  Maryland 
a  day,  but  I  would  say  it  is  in  the  thousands. 

Mr.  Rahall.  Okay.  I  have  no  further  questions. 

Does  the  gentleman  from  Michigan,  Mr.  Ehlers? 

Mr.  Ehlers.  No. 

Mr.  Rahall.  The  gentlelady  from  Washington? 

Ms.  Dunn.  No. 

Mr.  Rahall.  Gentlemen,  thank  you  very  much  for  your  testi- 
mony. We  appreciate  it. 

That  concludes  the  subcommittee's  hearing  on  H.R.  4394,,  and 
we  will  meet  again  next  Tuesday  pursuant  to  my  opening  state- 
ment for  further  action  on  this  legislation. 

Oh,  yes,  the  gentleman  from  Michigan  is  recognized. 

Mr.  Ehlers.  Thank  you,  Mr.  Chairman.  I  didn't  have  an  opening 
comment,  but  I  do  have  a  closing  comment. 

I  just  wanted  to  comment,  in  Michigan  we  have  the  one  number; 
you  call  the  MISS-DIG,  D-I-G,  which  has  worked  very  well,  and 
it  is  operated  basically  by  the  utilities.  Since  we  put  that  in,  it  has 
saved  a  lot  of  problems  and  certainly  a  few  lives,  and  we  have  had 
no  major  problems  with  puncturing  of  gas  lines — occasional  small 
puncture,  but  very,  very  rare.  And  generally  anyone  who  calls 
MISS-DIG  digs  in  the  right  place,  and  we  haven't  had  a  problem 
with  anyone  who  calls.  The  only  remaining  problems  appear  to  be 
those  who  don't  call.  So  I  think  the  basic  idea  is  correct. 

Whether  or  not  the  Federal  Government  has  to  be  involved  is  a 
totally  different  question,  but  certainly  each  State  should  have  a 
program  like  ours. 

Mr.  Rahall.  Yours  is  mandatory  then? 

Mr.  Ehlers.  No.  Actually,  it  is  voluntary  by  the  utilities.  It  is 
cost-effective  for  them  to  avoid  major  conflagrations,  electrocutions 
and  things  like  that.  So  it  saves  them  a  lot  of  money.  It  is  an  in- 
credible expense  if  a  contractor  cuts  through  a  telephone  cable  or 
if  there  is  a  fire  or  a  water-main  break  or  something  like  that.  And 
so  it  is  run  by  the  industry,  and  it  has  been  cost-effective. 

Mr.  Rahall.  Very  good.  Thank  you. 

No  further  comments? 

The  subcommittee  stands  adjourned  then. 

[Whereupon,  at  11:50  a.m.,  the  subcommittee  was  adjourned,  to 
reconvene  Tuesday,  September  27.  1994. 

[Prepared  statements  of  witnesses  follow:] 
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My  name  is  Walter  Gainer,  and  I  am  President  of  W.F.  Wilson  and 
Sons,  Inc.,  a  utility  construction  business  located  in  Ellicott  City,  Maryland.    I 
also  serve  on  the  National  Utility  Contractors  Association  (NUCA)  Board  of 
Directors.    NUCA  represents  companies  that  construct  water,  sewer,  gas, 
electric,  communications,  and  other  underground  utilities  and  supply  the 
equipment,  materials,  and  services  for  construction. 

NUCA  Supports  H.R.  4394 

Procedures  to  locate  and  mark  underground  facilities  have  improved 
significantly  over  the  years  without  the  benefit  or  imposition,  depending  on 
one's  viewpoint,  of  federal  law.    One-call  notification  programs  have  prevented 
scores  of  excavation  accidents  and  saved  everyone  a  lot  of  time,  money,  and 
grief.    For  decades,  the  construction  industry  has  worked  with  utility  owners, 
one-call  centers,  and  others  at  the  state  and  local  level  to  create  and  improve 
one-call  notification  programs  that  are  accessible  and  easy  to  use.    Most 
notification  centers  do  an  outstanding  job. 

Despite  significant  progress,  a  more  effective  excavation  damage 
prevention  system  is  necessary.    Third-party  damage  continues  with 
unacceptable  frequency  because  some  states  have  not  established  one-call 
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notification  programs  in  some  areas.    In  areas  that  have  one-call  programs, 
underground-facility  owners  fail  to  participate,  excavators  fail  to  contact  one- 
call  centers  before  digging,  equipment-operators  make  mistakes,  and  facility- 
operators  miss  or  improperly  mark  facilities. 

Meanwhile,  underground-facility  installation  continues  to  increase  rapidly 
due  to  economic  growth,  technological  progress,  and  the  relocation  of  aerial 
facilities.    Furthermore,  many  abandoned  underground  facilities  remain  buried, 
which  create  an  additional  hazard.    Things  are  getting  pretty  crowded 
underneath  it  all,  and  excavators  face  potential  instant  disaster  regularly. 

Minimum  national  guidelines  are  needed  to  effectively  manage  the  risk  of 
excavation  damage.    H.R.  4394  (Amendment  in  the  Nature  of  a  Substitute, 
Discussion  Draft  dated  September  14,  1994)  provides  a  good  starting 
framework,  assuming  that  the  states  are  willing  to  consider  and  accept  its 
provisions. 

Most  importantly,  the  bill  calls  for  participation  by  all  excavation  damage 
prevention  stakeholders,  including  some  excavators  and  facility  operators  who 
have  historically  shunned  one-call  programs.    It  also  establishes  an  important 
public-education  program  to  generate  greater  awareness  of  the  system,  and  it 
will  ultimately  provide  a  model  state  program  that  will  encourage  a  degree  of 
beneficial  uniformity  without  impairing  state  flexibility  to  institute  specific 
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standards.    In  sum,  we  expect  that  H.R.  4394  will  reduce  the  frequency  of 
third-party  damage  and  support  the  bill. 

The  remainder  of  my  testimony  summarizes  our  support  of  important 
provisions  in  H.R.  4394  and  includes  our  concerns  about  some  elements  of  the 
bill.    I  also  welcome  the  opportunity  to  answer  any  questions  the  Subcommittee 
may  have  about  excavation. 

Comments  on  Specific  Issues 
I.        Improved  Participation 

If  adopted  by  the  states,  the  comprehensive  participation  required 
by  H.R.  4394  will  do  more  than  anything  else  to  reduce  damage  to 
underground  facilities  and  excavation  equipment.  It  will  also  protect  the 
environment  from  toxic  discharges  and,  most  importantly,  increase 
excavator  safety  and  the  safety  of  the  general  public. 

Although  exemptions  have  been  carved  out  of  H.R.  4394  for 
reasons  unrelated  to  safety,  we  ask  the  Subcommittee  to  reject  any 
additional  exemptions.    Ideally,  all  underground-facilities  operators 
should  be  required  to  participate  in  one-call  programs  and  all  excavators 
should  be  required  to  notify  one-call  centers  prior  to  excavation. 
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Our  support  for  H.R.  4394  is  largely  contingent  on  its  broad 
coverage. 

A.  Programs  in  Every  Community 

To  effectively  manage  the  risk  of  third-party  damage, 
one-call  notification  programs  are  needed  in  every  community. 
H.R.  4394  may  put  us  over  the  top  by  requiring  states  to  consider 
comprehensive  statewide  one-call  programs  and  by  providing  grants 
to  states  that  adopt  the  substance  of  the  provisions  or  establish  an 
equally  effective  program. 

B.  Coverage  of  Most  Underground  Facility  Owners 

H.R.  4394  will  force  many  reluctant  facility  owners  to 
participate  in  one-call  programs.    We  are  particularly  pleased  that 
the  mandate  will  extend  to  water  and  sewer  utilities,  traffic  control 
operators,  and  government  at  every  level.    Facility  owners  have  an 
obligation  to  protect  their  facilities. 
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C.       Coverage  of  Mechanized  Excavation 

All  excavators  should  notify  the  appropriate  one-call  center 
except  in  the  case  of  routine  residential  or  landscaping  activities 
performed  with  non-mechanized  equipment.    H.R.  4394  goes  a 
long  way  toward  reaching  this  goal. 

II.      Nationwide  Toll-Free  Number  System 

We  support  Section  3  of  H.R.  4394  and  are  pleased  that  the 
Secretary  of  Transportation  will  consult  with  excavators  and  others  before 
establishing  this  system. 

The  idea  of  a  toll-free  number  system  that  provides  general 
excavation  damage  prevention  information  such  as  individual  state  800 
numbers  is  laudable  because  it  will  provide  excavators  with  a  useful  and 
convenient  resource  and  generate  public  awareness. 

On  the  other  hand,  we  do  not  believe  that  one  number  can  be  used 
to  provide  excavation  notification.    It  would  have  to  be  capable  of  routing 
incoming  calls  from  excavators  to  any  one-call  center  where  excavation  is 
planned  (e.g.,  if  a  contractor  in  Bozeman,  Montana  calls  to  provide 
notice  of  a  planned  excavation  in  Phoenix,  Arizona,  the  call  must  be 
routed  to  Arizona).    We  also  note  that  one -call  notification  numbers  have 
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been  advertised  at  great  expense  for  years  and  work  just  fine.  Many 
excavators  already  maintain  direct  computer  contact  with  notification 
centers. 

III.     Elements  of  State  Programs  and  the  Model  Program 

We  generally  support  the  state-program  elements  in  Section  5  of 
H.R.  4394.    However,  we  prefer  the  original  version  of  Section  5(a)(8), 
which  stated  that  an  appropriate  fee  schedule  would  be  imposed  on 
facility  operators  to  cover  the  state  programs'  costs.    The  great  majority 
of  one-call  systems  are  funded  exclusively  by  facility  operators  who  want 
to  protect  their  assets  in  the  public  right-of-way.    In  addition,  most  work 
performed  by  excavators  is  for  facility  operators.    Finally,  to  ensure 
universal  excavator  participation,  we  need  to  safeguard  the  excavation 
damage  prevention  system  from  becoming  a  revenue  raising  bonanza.    In 
at  least  one  community,  opening  the  excavators'  checkbook  to  the  local 
authorities  has  generated  excavator  ill-will. 

We  also  encourage  the  Subcommittee  to  consider  an  additional 
program  element  whereby  the  states  would  establish  guidelines  requiring 
facility  operators  to  ensure  that  new  underground  construction  and 
installations  can  be  reasonably  located  at  a  later  date  as  built.    For 
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example,  a  state  might  require  that  metallic  tracer  wire  or  tape  be 
installed  above  new  concrete  sewer  collectors. 

NUCA  strongly  supports  the  proposed  model  state  program,  the 
proposed  public  education  campaign,  and  the  call  for  annual  workshops. 
We  look  forward  to  working  with  the  Secretary  of  Transportation  on 
these  matters,  which  may  become  the  most  successful  features  of  the  bill. 

IV.     Penalties  and  Enforcement 

We  support  the  changes  that  have  been  made  to  Section  6  of 
H.R.  4394,  which  reduced  the  measure's  original  heavy  emphasis  on 
sanctions.    While  sanctions  are  needed  in  some  instances,  we  believe  that 
education  and  greater  participation  in  one-call  programs  will  more 
effectively  reduce  damage. 

We  are  pleased  that  changes  have  been  made  to  eliminate  heavy 
civil  fines,  assess  increased  penalties  for  knowing  and  willful  violations 
only,  reduce  penalties  for  violators  who  promptly  report  actual  or 
potential  damage,  remove  the  contentious  issue  of  what  constitutes  a 
habitual  violator,  and  generally  give  the  states  flexibility  to  design  their 
own  enforcement  systems. 


44 
Conclusion 

H.R.  4394  (Amendment  in  the  Nature  of  a  Substitute,  Discussion  Draft 
dated  September  14,  1994)  doesn't  put  the  states'  feet  to  the  fire  to  the  extent 
that  many  might  prefer,  but  it  does  promise  to  improve  the  existing 
underground  notification  system. 

Excavators,  either  contractors  or  facility  operators,  face  the  uncertainty  of 
weather,  traffic,  production  schedules,  labor  shortages,  cash  flow,  competition, 
jurisdictional  disputes,  equipment  breakdowns,  regulatory  overkill,  and 
unknown  subsurface  conditions.    However,  few  are  as  potentially  dangerous  as 
unknown  subsurface  conditions.    H.R.  4394  will  improve  excavation  safety  and 
we  urge  its  approval. 

Thank  you  for  the  opportunity  to  testify.    This  issue  will  be  around  for  a 
while,  and  we  look  forward  to  working  with  this  Subcommittee  in  the  future. 

ff   »   # 
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Good  morning,  Mr.  Chairman  and  members  of  the  committee.  After  consultations 
with  the  staffs  of  the  national  organizations  of  state  and  local  elected  officials — 
Governors,  state  legislators,  mayors,  and  county  officials — I  am  pleased  to  offer  a 
few  comments  on  H.R.  4394,  The  Comprehensive  One-Call  Notification  Act  of 
1994.  My  comments  are  based  on  a  September  14  staff  discussion  draft  that 
reflects  consultations  with  state  and  local  government  representatives. 


Forty-nine  states  now  have  one-call  notification  systems;  Hawaii  is  the  only  state 
without  such  a  system.  Some  of  these  systems  are  just  starting,  while  others  are 
top  of  the  line.  The  important  point  is  that  all  states  are  now  acting  without  federal 
legislation. 


The  new  staff  discussion  draft  of  September  14  contains  some  major  changes 
sought  by  state  and  local  government  representatives.  The  most  important  point  is 
the  addition  of  the  language  in  Section  4,  State  Programs,  paragraph  (a) 
Consideration.  The  addition  of  "consideration"  changes  this  program  from  direct 
confrontation  between  the  specifics  of  federal  and  state  procedures  for  one-call 
systems  to  a  program  of  cooperation  and  mutual  support,  as  well  as  provides  the 
flexibility  to  meet  each  state's  unique  needs. 


This  flexible  approach  to  details  is  added  throughout  the  proposed  legislation  in 
Sections  5,  6,  7,  and  8.  The  new  language  is  greatly  appreciated  by  state  and  local 
government  representatives  because  it  provides  state-by-state  flexibility  concerning 
the  manner  and  scope  of  several  aspects,  such  as  24-hour  coverage,  contact 
requirements,  location,  and  marking  of  facilities.  The  new  language  clearly  says 
that  an  alternative  state  program  is  acceptable  provided  it  is  at  least  as  protective  of 
public  health,  safety,  and  the  environment. 


In  addition,  the  model  program  to  be  developed  by  the  Department  of 
Transportation  must  be  done  in  consultation  with  state  and  local  governments. 
This  is  a  good  operating  principle  for  any  federal  program. 
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I  will  now  turn  to  a  few  points  that  state  and  local  government  representatives 
believe  should  be  changed  in  order  to  make  this  Act  a  model  for  other  legislation  in 
this  new  era  of  severe  fiscal  constraint  by  all  governments.  There  is  also  a  new  and 
powerful  resistance  to  new  taxes  and  fees  for  more  government  until  we  can  make 
current  taxes  work  better  for  existing  programs. 


All  of  you  know  these  new  realities  better  than  I  do.  My  request  is  that  you  think 
of  how  your  own  town,  city,  or  county  would  respond  to  the  additional  changes  we 
suggest  for  this  needed  legislation. 


Recommended  changes  to  the  revised  September  14  draft  of  an  amendment  in  the 
nature  of  a  substitute  to  H.R.  4394  include  the  following. 


Section  4,  State  Program 

Drop  Item  (c)  Compliance  -  the  authorization  for  citizen  suits  should  be  dropped 
because  it  is  inconsistent  with: 

1 .  Section  4,  (a)  Consideration 

The  voluntary  nature  of  the  language  "each  state  shall  consider  whether  to 
adopt  a  comprehensive  program." 


2.  Section  4,  (d)  Appropriateness 

"Nothing  in  this  Act  prohibits  a  state  from  making  a  determination  that  it  is  not 
appropriate  to  adopt  a  state  program  described  in  Section  5." 


3.  Section  7,  (b)  Alternative  Form  of  State  Program 

Interpretations  of  separate  federal  and  state  criteria  for  one-call  programs  could 
encourage  frivolous  citizen  suits  against  the  alternative  state  program. 
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4.  Recently,  the  Conference  of  State  Chief  Justices  and  the  Judicial  Conference  of 
the  United  States  expressed  their  concerns  about  the  flood  of  litigation  by 
citizens  to  enforce  new  rights.  They  said  that  many  more  disputes  should  be 
handled  through  administrative  proceedings  and  then,  if  necessary,  in  state 
courts. 


Section  5.  Elements  of  State  Programs 

1.  Drop  the  word  "fair"  in  item  (8)  because  it  is  very  ambiguous.  It  could  be 
interpreted  as  a  broad-based  tax,  and  it  sets  the  stage  for  a  citizen  suit  "by  any 
person  aggrieved." 


2.  Drop  item  (9) — "provide  an  opportunity  for  citizen  suits  to  enforce  the  state 
programs.  Federal  requirements  for  states  to  authorize  citizen  suits  against  their 
own  local  governments  go  well  beyond  the  desires  of  taxpayers  in  today's  era 
of  fiscal  constraint  at  all  levels  of  government.  Can  you  imagine  the  reverse? 
Citizen  suits  are  a  new  form  of  unfunded  mandates.  In  this  Act,  citizen  suits  are 
being  supported  and  encouraged  to  force  an  undefined  "fair  and  appropriate 
schedule  of  fees." 


Section  9,  State  Reports 

Change  (b) — the  period  for  the  Secretary  of  Transportation  to  distribute  a 
simplified  form  for  reporting  requirements — from  three  years  to  two  years.  States 
should  not  be  required  to  report  within  three  years  if  they  have  not  been  given  the 
forms  at  least  one  year  in  advance. 


These  changes  would  make  H.R.  4394  internally  consistent,  as  well  as  set  a  new 
example  of  federal,  state,  local,  and  private  cooperation  to  better  serve  the  citizens 
in  an  atmosphere  of  trust  and  cooperation. 


Once  again,  thank  you  Mr.  Chairman  and  members  of  the  committee  for  the 
opportunity  to  testify. 
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SUMMARY  OF  DAVID  MCNtEL  BEFORE  THE  HOUSE 

PUBLIC  WORKS  AND  TRANSPORTATION  COMMITTEE 

SURFACE  TRANSPORTATION  SUBCOMMITTEE 

SEPTEMBER  22,  1994 

I  am  David  McNiel.  Vice  President.  Technical  Services.  Tenneco  Gas.  headquartered  in 
Houston,  Texas.    I  am  pleased  to  testify  today  on  behalf  of  the  Interstate  Natural  Gas 
Association  of  America  (INGAA)  and  the  American  Gas  Association  (A.GA)  on  a  bill,  H.R. 
4394.  introduced  by  Congressman  Pallone  dealing  with  nationwide  one-call  systems. 

According  to  DOT  data,  outside  forces  or  third  party  damage  has  caused  over  60  percent 
of  the  natural  gas  transmission  and  distribution  incidents  reported  since  1970  and 
nearly  one -half  of  the  fatalities.    Unfortunately,  few  states  require  all  excavators  and  all 
underground  facility  operators  to  participate,  nor  do  they  provide  for  statewide  coverage 
or  have  an  effective  enforcement  program. 

INGAA  and  A.G.A.  encourage  Congress  to  pass  one-call  legislation  this  year.   This 
legislation  should  contain  certain  basic  elements. 

First,  the  Federal  Government  should  review  and  revise  the  minimum  standards  they 
have  set  for  the  establishment  of  one-call  systems  and  permit  states  flexibility  in 
meeting  these  standards.    The  Department  of  Transportation  should  establish  a  model 
that  could  be  copied  by  states  to  create  effective  damage  prevention  programs.    Ideally, 
such  a  model  should  include  the  following: 

a)  All  operators  of  underground  facilities  that  are  at  risk  of  being  struck  by  outside 
excavators  should  be  included  in  the  program.    Historically,  underground  facility 
operators  have  found  that  it  is  more  cost  effective  to  participate  in  one-call 
systems  to  prevent  damage  rather  than  having  to  repair  facilities  after  the  fact. 

b)  All  excavators  undertaking  activities  that  could  result  in  the  striking  of 
underground  facilities  should  be  required  to  first  call  the  one-call  system  (unless 
the  excavator  and  the  facility  operator  are  one  in  the  same  person  and  no  other 
underground  facilities  are  threatened). 

c)  Enforcement  should  encourage  contractor  participation,  punish  failure  to  call  and 
strongly  encourage  excavators  who  strike  facilities  to  promptly  report  such 
damage.    States  should  tailor  their  programs  such  that  excavators  are  not  fearful  of 
reporting  when  they  accidentally  strike  facilities. 

d)  The  model  should  include  a  public  education  component  which  DOT  would 
complement  with  its  own  effort. 

Second,  there  should  be  a  single  easily  remembered  nationwide  telephone  number 
dedicated  to  reporting  planned  excavations.    This  number  does  not  have  to  replace 
existing  state  numbers  but  can  be  a  focal  point  for  a  nationwide  public  education 
campaign. 

As  time  is  short  this  year,  we  recognize  consensus  will  be  necessary  on  this  issue.    I 
pledge  the  continuing  assistance  of  our  industry  to  pass  solid  one-call  legislation  and 
urge  that  Congress  do  so  before  you  adjourn. 
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TESTIMONY  OF  DAVID  MCNB2L 

ON  BEHALF  OF 

THE  INTERSTATE  NATURAL  GAS  ASSOCIATION  OF  AMERICA  AND 

THE  AMERICAN  GAS  ASSOCIATION 

BEFORE  THE  HOUSE 

PUBLIC  WORKS  AND  TRANSPORTATION  COMMITTEE 

SURFACE  TRANSPORTATION  SUBCOMMITTEE 

SEPTEMBER  22,  1994 

Good  morning,  I  am  David  McNiel,  Vice  President,  Technical  Services, 
Tenneco  Gas,  headquartered  in  Houston,  Texas.    I  am  pleased  to  testify 
today  on  behalf  of  the  Interstate  Natural  Gas  Association  of  America 
(INGAA)  and  the  American  Gas  Association  (A.GA.)  on  a  bill,  H.R.  4394, 
introduced  by  Congressman  Pallone  dealing  with  nationwide  one-call 
systems. 

INGAA  is  a  non-profit  national  trade  association  representing  the 
interstate  natural  gas  transmission  companies  operating  in  the  United 
States  and  Mexico,  and  the  interprovincial  pipelines  in  Canada.   A.G.A.  is 
a  national  trade  association  comprising  approximately  275  natural  gas 
distribution  and  transmission  companies  throughout  the  United  States, 
Canada  and  Mexico.    Together  our  member  companies  transport  and 
deliver  90  percent  of  the  nation's  natural  gas  from  the  wellhead  to  the 
bumertip  through  the  nation's  280,000  miles  of  interstate  transmission 
pipelines  and  1.5  million  miles  of  distribution  pipelines.    Our  members 
serve  over  56  million  customers  in  the  United  States. 

INGAA  and  A.G.A.  encourage  Congress  to  pass  one-call  legislation  this 
year.    One-call  systems  should  provide  excavators  the  convenience  of 
placing  a  single  call  to  a  one-call  center  to  have  all  underground 
facilities  in  the  vicinity  located  by  the  facility  operators  before  digging 
begins. 
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We  wish  to  thank  you  Mr.  Chairman,  as  well  as  Chairman  Mineta. 
Chairman  Sharp,  Representative  Pallone  and  your  staffs  for  your 
support  of  this  most  important  issue. 

On  behalf  of  INGAA  and  A.G.A..  I  would  like  to  also  express  our 
appreciation  for  the  excellent  work  of  the  Utility  Location  and 
Coordinating  Council  of  the  American  Public  Works  Association  and 
also  the  Department  of  Transportation's  (DOT)  Office  of  Pipeline 
Safety  (OPS)  who  have  labored  so  diligently  over  the  years  to  develop 
one-call  systems  throughout  the  nation.   We  urge  Congress  to 
recognize  these  efforts  and  to  carefully  build  on  the  progress  that  has 
already  been  achieved. 

The  need  for  one-call  systems  arose  as  more  and  more  utility 
companies  -  gas.  electric,  cable,  etc.  -  have  been  placing  their  facilities 
underground,  especially  in  populated  areas.   These  areas  are  also 
frequently  high  growth  areas  and  therefore  experience  a  great  deal  of 
construction  activity  and  associated  excavation.    In  the  1970's  the  first 
"one-call"  centers  were  established  to  protect  both  the  excavator  and 
the  underground  facility. 

Much  progress  has  been  made  since  that  time.    Forty-six  states  and 
the  District  of  Columbia  have  enacted  one-call  legislation  that  basically 
supports  a  one-call  notification  process.    Twenty-seven  states  make 
one-call  mandatory.    However,  improvements  are  still  needed  in  many 
areas.    According  to  DOT  data,  outside  forces  or  third  party  damage 
has  caused  over  60  percent  of  the  natural  gas  transmission  and 
distribution  incidents  reported  since  1970  and  nearly  one-half  of  the 
fatalities.    Unfortunately,  few  states  require  all  excavators  and  all 
underground  facility  operators  to  participate,  nor  do  they  provide  for 
statewide  coverage  or  have  an  effective  enforcement  program. 
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In  this  age  of  competing  needs  for  limited  funds  at  the  state  and  local 
level,  it  is  important  to  note  that  one-call  programs  are  funded  by  the 
participating  underground  facility  operators,  sometimes  in 
conjunction  with  dues  paid  by  excavators.   Charges  are  set  by 
negotiation  with  the  one-call  center  operator  and  the  underground 
facility  operators  and  excavators.    Facility  operators  pay  the  charges 
usually  on  the  basis  of  the  number  of  calls  they  get  from  the  one-call 
center  that  require  a  locate.   There  is  usually  no  charge  if  no  locate  is 
required. 

We  are  pleased  that  the  legislation  reported  by  the  House  Energy  and 
Commerce  committee  has  been  carefully  crafted  to  avoid  creating 
mandated  federal  or  state  operated  one-call  systems,  but  rather 
provide  guidance,  direction  and  incentives  to  the  states  to  improve 
existing  systems  or  create  statewide  systems.    INGAA  and  A.G.A. 
support  certain  basic  elements  to  encourage  and  reward  states  for 
developing  and  implementing  comprehensive  effective  one-call 
systems. 

First,  the  Federal  Government  should  review  and  revise  the  minimum 
standards  they  have  set  for  the  establishment  of  one-call  systems  and 
permit  states  flexibility  in  meeting  these  standards.    The  Department 
of  Transportation  should  establish  a  model  that  could  be  copied  by 
states  to  create  effective  damage  prevention  programs.    Ideally,  such  a 
model  should  include  the  following: 

a)  All  operators  of  underground  facilities  that  are  at  risk  of  being 
struck  by  outside  excavators  should  be  included  in  the  program. 
Historically,  underground  facility  operators  have  found  that  it  is 
more  cost  effective  to  participate  in  one-call  systems  to  prevent 
damage  rather  than  having  to  repair  facilities  after  the  fact. 
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b)  All  excavators  undertaking  activities  that  could  result  in  the 
striking  of  underground  facilities  should  be  required  to  first  call  the 
one-call  system  (unless  the  excavator  and  the  facility  operator  are 
one  in  the  same  person  and  no  other  underground  facilities  are 
threatened). 

c)  Enforcement  should  encourage  contractor  participation,  punish 
failure  to  call  and  strongly  encourage  excavators  who  strike 
facilities  to  promptly  report  such  damage.    States  should  tailor  their 
programs  such  that  excavators  are  not  fearful  of  reporting  when 
they  accidentally  strike  facilities. 

d)  The  model  should  include  a  public  education  component  which 
DOT  would  complement  with  its  own  effort. 

e)  DOT  should  periodically  update  its  model  program. 

DOT  should  report  on  whether  state  programs  meet  the  model  federal 
guidelines,  publicize  the  results  of  the  report  and  recommend  actions 
that  should  be  taken  to  encourage  states  to  upgrade  their  programs. 
DOT  should  also  hold  workshops  for  states  to  educate  them  on  the 
benefits  of  good  one-call  systems.   DOT/NTSB  has  just  held  such  a 
workshop  for  interested  parties  which  was  most  informative. 

Second,  there  should  be  a  single  easily  remembered  nationwide 
telephone  number  dedicated  to  reporting  planned  excavations.    Most 
reports  will  originate  in  the  same  area  code  as  the  excavation  so  that 
simply  dialing  this  number  could  connect  local  excavators  with  their 
one-call  center.    Where  excavation  is  planned  in  a  different  area, 
prefixing  the  dedicated  number  with  the  area  code  for  the  excavation 
location  could  reach  the  proper  center.    Use  of  this  number  should  be 
free  to  excavators  so  as  to  encourage  reporting.    The  benefit  of  a  single 
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nationwide  dedicated  number  is  that  it  can  easily  be  popularized 
through  a  nationwide  public  information  campaign.    This  might  form 
the  center  focus  of  a  national  effort  by  underground  facility  operators 
to  bring  excavation  safety  to  the  public's  attention.    This  number  does 
not  have  to  replace  existing  state  numbers  but  can  be  an  excellent 
focal  point  for  a  nationwide  public  awareness  education  campaign. 

We  are  pleased  to  see  that  these  concepts  are  included  in  the 
legislation  reported  by  the  House  Energy  and  Commerce  Committee. 
Both  the  INGAA  and  the  A.G.A.  boards  of  directors  strongly  support 
passage  of  one-call  legislation  embodying  the  above  principles.    We 
believe  that  it  is  very  important  to  enact  legislation  this  year.    Some 
organizations  have  expressed  concerns  with  the  language  of  H.R.  4394 
as  introduced.    INGAA  and  A.G.A.  have  reviewed  the  bill  as  reported 
from  the  Energy  and  Commerce  Committee  and  are  in  support  of  its 
adoption  along  with  the  staff  proposed  revisions. 

In  closing  even  though  the  time  is  growing  short  this  Congressional 
session,  we  want  to  continue  to  work  with  you,  Mr.  Chairman  and  your 
staff  to  pass  this  legislation  this  year. 
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STATEMENT  OF  DR.  D.K.  SHARMA 

ADMINISTRATOR 

RESEARCH  AND  SPECIAL  PROGRAMS  ADMINISTRATION 

U.S.  DEPARTMENT  OF  TRANSPORTATION 

BEFORE  THE  SUBCOMMITTEE  ON  SURFACE  TRANSPORTATION 

HOUSE  PUBLIC  WORKS  AND  TRANSPORTATION  COMMITTEE 

SEPTEMBER  22,  1994 

Good  morning  Mr.  Chairman  and  members  of  the  Committee. 

I  am  Dr.  D.K.  Sharma,  Administrator  of  the  Research  and  Special 
Programs  Administration  (RSPA) .   With  me  today  is  George  W. 
Tenley,  Jr.,  Associate  Administrator  for  Pipeline  Safety.   Thank 
you  for  the  opportunity  to  appear  before  you  to  testify  on  behalf 
of  Secretary  Pena  and  the  Department  of  Transportation  (DOT) 
concerning  our  ongoing  efforts  to  protect  and  improve  the  quality 
of  the  Nation's  pipeline  infrastructure.   In  protecting  the 
integrity  of  pipelines,  we  protect  the  health  and  welfare  of  the 
people  and  the  environment  in  proximity  to  those  pipelines. 

The  issues  we  will  discuss  today  have  been  framed  in  legislation 
that  has  been  proposed  by  your  colleagues  on  the  House  Energy 
Committee,  Congressmen  Pallone  and  Sharp,  and  in  the  Senate  by 
Senators  Lautenberg  and  Bradley.   Most  of  my  statement  will  focus 
on  this  legislative  initiative,  but  I  believe  it  is  important 
that  I  put  this  initiative  in  the  context  of  the  Secretary's 
vision  of  the  evolving  pipeline  safety  program  and  the  agency 
charged  with  the  effective  risk  management  of  this  vital,  yet 
often  overlooked,  mode  of  transportation. 
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The  Pipeline  Safety  Program 

Mr.  Chairman,  in  the  last  year,  we  have  witnessed  accidents  that 
raise  fundamental  issues  concerning  the  state  of  the  pipeline 
infrastructure  in  this  country  and  the  need  to  better  understand 
the  risks  posed  to,  and  by,  that  infrastructure.   We  have 
examined  how  best  to  manage  these  risks,  and  I  believe  that  we 
are  ready  to  meet  the  challenge.   While  this  is  partly  a  function 
of  the  prospect  of  more  resources,  I  believe,  as  important,  is 
the  personal  attention  of  Secretary  Pena  to  this  challenge.   No 
previous  Secretary  of  Transportation  has  been  so  well  informed  of 
the  issues  involved  in  ensuring  the  integrity  and  viability  of 
pipelines  --  one  of  the  Nation's  largest  transportation 
infrastructures.   And  no  previous  Secretary  has  pursued  solutions 
as  tenaciously  as  Secretary  Pena. 

The  Secretary  has  signaled  his  commitment  to  pipeline  safety  by 
pursuing  a  budget  for  pipeline  safety  in  fiscal  year  1995  that  is 
double  what  it  was  in  fiscal  year  1993.   This  infusion  of 
resources  will  help  usher  in  an  era  in  which  the  Office  of 
Pipeline  Safety  (OPS)  can  transition  into  a  leadership  role  to 
advocate  a  program  of  effective  risk  management.   OPS'  core 
purpose  must  be  the  credible,  technically  solid,  and  independent 
assessment  of  the  nation's  pipeline  infrastructure  and  assessment 
of  industry  actions  to  protect  and  operate  that  infrastructure. 
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3 
During  the  June  1994  pipeline  safety  summit  in  Newark,  New 
Jersey,  Secretary  Pefia  articulated  his  10-year  vision  for 
pipeline  safety: 

1)  Every  pipeline  in  this  country  should  be  tested  and, 
where  necessary,  rehabilitated. 

2)  Every  state  should  have  a  one-call  system  that  allows 
any  excavator  to  call  a  single  number  and  get  a  prompt 
location  of  any  underground  facilities  at  the 
excavation  site. 

3)  New  technology  should  be  applied  for  identification  and 
repair  of  any  serious  pipeline  flaw  before  a  massive 
failure  occurs. 

4)  Every  community  should  have  land  use  policies  which 
take  into  account  the  existence  of  pipelines  in  order 
to  avoid  excavation  damage. 

5)  The  federal  pipeline  safety  program  should  enjoy  public 
confidence  and  trust. 

I  believe  that  the  proposed  legislation  can  be  an  effective  tool 
to  help  us  realize  the  Secretary's  vision,  and  I  want  to  continue 
working  with  you  to  ensure  passage  at  the  earliest  possible  date. 
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National  One-Call  Campaign 

Mr.  Chairman,  before  discussing  our  specific  views  of  the 
proposed  legislation,  I  would  like  to  bring  the  Committee  up  to 
date  on  DOT'S  national  campaign  to  improve  the  use  of  one-call 
notification  systems.   Over  the  last  several  months,  we  have 
taken  significant  steps  in  defining  and  implementing  a  strategy 
to  strengthen  one-call  systems  nationwide. 

In  May,  DOT  was  an  active  participant  in  the  annual  One-Call 
Systems  Damage  Prevention  Symposium  in  Minneapolis.   This  summer, 
we  devoted  an  entire  morning  of  the  most  recent  meeting  of  our 
two  Technical  Advisory  Committees  to  one-call  issues.   Earlier 
this  month,  DOT  and  the  National  Transportation  Safety  Board 
conducted  a  national  excavation  damage  prevention  workshop  which 
was  instrumental  in  significantly  improving  understanding  of 
underground  facility  issues  by  a  broad  cross  section  of 
stakeholders.   This  landmark  event  was  the  first  occasion  for 
which  the  entire  community  of  underground  facility  operators  came 
together  to  address  facility  damage  prevention  in  over  20  years. 
The  participants  agreed  on  the  key  elements  of  one-call  programs, 
including  participation  by  all  excavators,  increased  public 
awareness  through  public  education,  and  the  swift  and  simple 
enforcement  of  damage  prevention  laws.   The  workshop  also 
highlighted  the  need  for  general  and  specialized  training  for 
excavators  and  improved  mapping  and  locating  of  buried 
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facilities . 

In  addition  to  these  forums,  our  one-call  action  plan  includes: 

o    developing  a  standardized  database  on  third  party  damage  for 

nationwide  use; 
o    completing  our  rulemaking  on  operator  requirements  for 

damage  prevention; 
o    assisting  states  with  implementing  state  legislation; 
o    identifying  and  promoting  exemplary  damage  prevention 

practices; 
o    developing  a  program  to  better  map  and  locate  pipelines;  and 
o    pursuing  a  nationwide  public  education  campaign. 

As  you  can  see,  RSPA  has  been  very  active  on  the  one-call  front, 
and  we  will  continue  to  vigorously  promote  and  support  increased 
one-call  usage. 

Views  on  Proposed  Legislation 

Mr.  Chairman,   I  would  now  like  to  discuss  the  pending  bill, 
"The  Comprehensive  One-Call  Notification  Act  of  1994",  H.R.  4394. 
The  bill  addresses  the  single  leading  cause  of  pipeline  failures, 
third  party  damage,  typically  caused  by  heavy  construction 
equipment  striking  a  pipeline.   By  targeting  this  critical 
problem,  H.R.  43  94  can  have  a  substantial  impact  on  improving 
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pipeline  safety.   We  are  fully  supportive  of  most  provisions  in 
the  bill  and  have  appreciated  the  cooperative  efforts  of  the 
Congressional  staff  in  keeping  us  fully  involved.   Since  we 
provided  you  with  our  detailed  views  on  the  bill  in  response  to 
your  recent  request,  I  will  focus  this  morning  on  some  key 
elements  that  we  would  like  to  bring  to  your  attention.   My 
comments  cover  provisions  in  the  latest  version  of  the  bill,  a 
discussion  draft  dated  September  14,  1994,  which  I  understand  is 
the  result  of  deliberations  of  the  staffs  of  the  three  pipeline 
safety  authorizing  committees  of  Congress. 

The  bill  covers  all  underground  facilities,  not  just  pipelines. 
Although  the  Department  does  not  have  existing  responsibilities 
for  underground  facilities  other  than  natural  gas,  hazardous 
liquid,  and  carbon  dioxide  pipelines,  we  do  not  believe  the  bill 
imposes  a  significant  burden  on  RSPA  to  undertake  a  substantive 
new  program  covering  other  underground  systems  such  as  water, 
sewer,  electrical  and  communication  lines.   The  Department  will 
continue  to  work  with  one-call  systems  and  all  national  groups 
representing  constituents  involved  in  underground  facility  damage 
prevention.   As  contemplated  in  the  bill,  we  will  develop  a  model 
program  that  can  be  adopted  by  states  for  application  to  all 
underground  facilities. 

The  bill  is  predicated  on  several  concepts  that  we  fully  support, 
including: 
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o    Development  by  the  Department  of  Transportation  of  a  model 
one -call  program. 

o    Development  by  the  Department  of  Transportation,  through 
partnerships,  of  a  nationwide  public  education  program. 

o  A  federal  pipeline  safety  grant  program  that  provides  funds 
to  states  to  encourage  state  adoption  of  effective  one-call 
programs . 

o    The  essential  elements  of  an  effective  one-call  system: 
mandatory  participation  by  all  underground  facility 
operators;  only  narrowly  drawn  exceptions  to  a  general 
requirement  that  all  excavators  call  before  they  dig; 
effective,  easily  administered  sanctions;  and  24-hour 
coverage  with  provision  for  emergency  excavation. 


o    An  enforcement  provision  that  leaves  discretion  to  the 

states  in  establishing  penalties  and  provides  for  increased 
penalties  when  damage  results  from  a  violation. 


o    Federal  implementation  of  a  nationwide  toll  free  one-call 
telephone  number. 
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This  last  item  requires  further  explanation.   While  supporting 
the  concept  of  a  nationwide  toll-free  one-call  telephone  number, 
we  believe  that  the  requirement  for  a  national  number  should  not 
preclude  the  use  of  statewide  numbers.  Rather,  the  national 
number  should  be  used  in  conjunction  with  statewide  numbers. 
Many  states  already  have  invested  significantly  in  publicizing 
their  statewide  numbers,  and  eliminating  them  in  favor  of  a 
national  number  might  create  confusion.   The  most  beneficial  use 
of  a  national  number  would  be  if  an  excavator  is  operating 
outside  its  normal  base  of  operations  (i.e.,  in  another  state) 
and  calls  a  national  number  to  be  routed  automatically  to  the 
appropriate  number  in  the  state  where  the  excavation  will  take 
place.   We  think  the  language  in  the  bill  needs  to  be  clarified 
to  ensure  this  outcome. 

Conclusion 

Mr.  Chairman,  the  pipeline  safety  program  is  on  the  threshold  of 
becoming  what  it  has  needed  to  be  for  many  years.   The  Secretary 
has  pledged  his  personal  support  to  ensure  that  the  program 
reaches  its  full  potential,  and  I  add  my  personal  pledge  for  the 
same  outcome . 

The  successful  management  of  the  risks  inherent  in  pipeline 
transportation  will  require  not  only  sound  public  policy 
decisions  by  all  levels  of  government,  but  will  require  a  wider 
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and  deeper  understanding  of  pipelines  --  where  they  are,  what 
they  contribute  to  the  nation,  how  they  are  maintained,  and  what 
risks  they  pose.   If  we  are  successful  in  nothing  else,  the  "new 
Office  of  Pipeline  Safety"  must  succeed  in  increasing  public 
awareness  of  pipelines  through  partnerships  with  states,  local 
governments,  public  interest  groups,  and  the  industry  -  and 
assuring  that  such  awareness  occurs  before  an  accident.   We 
believe  that  Congress  has  made  great  progress  towards  crafting 
one-call  legislation  that  will  significantly  enhance  our  ability 
to  meet  this  objective.   We  will  continue  working  closely  with 
the  committees  to  produce  an  effective  bill. 

Thank  you. 
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